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PRIVILEGE, MALICE, AND INTENT. 


HE law of torts as now administered has worked itself into 
substantial agreement with a general theory. I should sum 
up the first part of the theory in a few words, as follows. Actions — 
of tort are brought for temporal damage. The law recognizes 
temporal damage as an evil which its object is to prevent or to 
redress, so far as is consistent with paramount considerations to be 
mentioned. When it is shown that the defendant’s act has had 
temporal damage to the plaintiff for its consequence, the next 
question is whether that consequence was one which the defendant 
might have foreseen. If common experience has shown that some 
such consequence was likely to follow the act under the circum- 
stances known to the actor, he is taken to have acted with notice, 
and is held liable, unless he escapes upon the special grounds to 
which I have referred, and which I shall mention in a moment. 
The standard applied is external, and the words malice, intent and 
negligence, as used in this connection, refer to an external standard. 
If the manifest probability of harm is very great, and the harm 
follows, we say that it is done maliciously or intentionally; if not 
so great, but still considerable, we say that the harm is done 
negligently; if there is no apparent danger, we call it mischance. 
Furthermore, so far as liability for an act depends upon its 
probable consequences without more, the liability usually is not 
affected by the degree of the probability if it is sufficient to 
give the defendant reasonable warning. In other words, for this 
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purpose commonly it does not matter whether the act is called 
malicious or negligent. To make out a primd facie case of trespass 
or libel, if the likelihood of bringing force to bear on the plain- 
tiffs person or of bringing him into contempt goes to the height 
expressed by the word negligence, as above explained, it need not 
go higher. There are exceptions, at least in the criminal law. 
The degree of danger under the known circumstances may make , 
the difference between murder and manslaughter.! But the rule 
is as I have stated. The foregoing general principles I assume 
not to need further argument? 

But the simple test of the degree of manifest danger does not 
exhaust the theory of torts. In some cases, a man is not liable for 
a very manifest danger unless he actually intends to do the harm 
complained of. In some cases, he even may intend to do the 
harm and yet not have to answer for it; and, as I [ think, in some 
of this latter_sort, at least, actual-malice_may make_him 

liable when | without it he would not have been. In this connection 
I mean by malice a malevolent motive for action, without reference 
to any hope of a remoter benefit to oneself to be accomplished by 
the intended harm to another. The question whether malice in 
this sense has any effect upon the extent of a defendant’s rights 
and liabilities, has arisen in many forms. It is familiar in regard 
to the use of land in some way manifestly harmful to a neighbor. 
It has been suggested, and brought to greater prominence, by 
boycotts, and other combinations for more or less similar pur- 
poses, although in such cases the harm inflicted is only a means. 
and the end sought to be attained generally is some benefit to 
the defendant. But before discussing that, I must consider the 
grounds on which a man escapes liability in the cases referred to, 
even if his act is not malicious. 

It will be noticed that I assume that we have got past the 
question which is answered by the test of the external standard. 
There is no dispute that the manifest tendency of the defendant’s 
act is to inflict temporal damage upon the plaintiff. Generally, 
the result is expected, and often at least it is intended. And the 

first question that presents itself is why the defendant is not liable 
without going further. The answer is suggested by the common- 


1 Bigelow, Fraud, 117, n. 3; Commonwealth v, Pierce, 138 Mass. 165. Compare 
Hanson v. Globe Newspaper Co., 159 Mass. 293. 

2 See The Common Law, ch. 2, 3, 4. 
8 See Rideout v. Knox, 148 Mass. 368, 373. 
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place, that the intentional infliction of temporal damage, or the 
doing of an act manifestly likely to inflict such damage and in- 
flicting it, is actionable if done without just cause! When the 
defendant escapes, the court is of opinion that he has acted with 
just cause. There are various justifications. In these instances, 
the justification is that the defendant is privileged knowingly to 
inflict the damage complained of. 


But whether, and how far, a privilege shall be allowed is a ques- | 
tion of policys, Questions of policy are legislative questions, and 
judges are shy of reasoning from such grounds. Therefore, deci- 
sions for or against the privilege, which really can stand only upon ' 
such grounds, often are presented as hollow deductions from 
empty general propositions like sic utere tuo ut alienum non laedas, 
which teaches nothing but a benevolent yearning, or else are put ) 
as if they themselves embodied a postulate of the law and ad- : 
mitted of no further deduction, as when it is said that, although : 
there is temporal damage, there is no wrong; whereas, the very 
thing to be found out is whether there is a wrong or not, and if 
not, why not. 

When the question of policy is faced it will be seen to be one 
which cannot be answered by generalities, but must be determined 
by the particular character of the case, even if everybody agrees 
what the answer should be. I do not try to mention or to general- 
ize all the facts which have to be taken into account; but plainly 
the worth of the result, or the gain from allowing the act to be 
done, has to be compared with the loss which it inflicts.. There- 
fore, the conclusion will vary, and will depend on different reasons 
according to the nature of the affair. 

For instance, a man has a right to set up a shop in a small vil- 
lage which can support but one of the kind, although he expects 
and intends to ruin a deserving widow who is established there 
already. He has a right to build a house upon his land in such a 
position as to spoil the view from a far more valuable house hard 
by. He has a right to give honest answers to inquiries about 
a servant, although he intends thereby to prevent his getting a 
place.. But the reasons for these several privileges are different. 
The first rests on the economic postulate that free competition is 
worth more to society than it costs. The next, upon the fact that 
a line must be drawn between the conflicting interests of adjoining 


1 Walker v. Cronin, 107 Mass. 555, 562; Mogul Steamship Co. v. McGregor, 23 
Q. B. D. 598, 613, 618. 
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owners, which necessarily will restrict the freedom of each;! upon 
the unavoidable philistinism which prefers use to beauty when 
considering the most profitable way of administering the land in 
the jurisdiction taken as one whole; upon the fact that the defend- 
ant does not go outside his own boundary; and upon other reasons 
to be mentioned in a moment. The third, upon the proposition 
that the benefit of free access to information, in some cases and 
within some limits, outweighs the harm to an occasional unfortu- 
nate. I do not know whether the principle has been applied in 
favor of a servant giving a character to a master. 

Not only the existence but the extent or degree of the privilege 
will vary with the case. Some privileges are spoken of as if they 
were absolute, to borrow the language familiar in cases of slander. 
For instance, in any common case, apart from statutory excep- 


tions, the right to make changes upon or in a man’s land is not 


| affected by the motive with which the changes are made. Were 
‘it otherwise, and were the doctrine carried out to its logical con- 
clusion, an expensive warehouse might be pulled down on the 
finding of a jury that it was maintained maliciously, and thus a 
large amount of labor might be wasted and lost. Even if the law 
stopped short of such an extreme, still, as the motives with which 
the building was maintained might change, the question would be 
left always in the air.) There may be other and better reasons 
than these and those mentioned before, or the reasons may be 
insufficient? I am not trying to justify particular doctrines, but 
to analyze the general method by which the law reaches its 
decision. 

So it has been thought that refusing to keep a man in one’s 
service, if he hired a house of the plaintiff, or dealt with him, was 
absolutely privileged.2 Here the balance is struck between the 
benefit of unfettered freedom to abstain from making that contract, 
on the one side, and the harm which may be done by the particu- 
lar use of that freedom, on the other. 

It is important to notice that the privilege is not a general one, 
maliciously to prevent making contracts with the plaintiff, but is 
attached to the particular means employed. It is a privilege to 


1 See Middlesex Company v. McCue, 149 Mass. 103, 104; Boston Ferrule Company 
v. Hills, 159 Mass. 147, 149, 150. 

2 See 1 Ames & Smith, Cases on Torts, 750, n. 

8 Heywood v. Tillson, 75 Me. 225; Payne v. Western & Atlantic R. R., 13 Lea, 507. 
See Capital & Counties Bank v. Henty, 7 App. Cas. 741. 
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abstain from making a certain kind of contract oneself, whether 

maliciously, in order to prevent others from contracting with the 

plaintiff, or for a more harmless motive. Still more important it 

is, and more to the point of this paper, that, in spite of many 

general expressions to the contrary, the conclusion does not stand 

on the abstract proposition that malice cannot make a man liable 
F for an act otherwise lawful. It is said that if this were not so a 
man would be sued for his motives. But the proposition is no 
more self-evident than that knowledge of the circumstances under 
which an act is done cannot affect liability, since otherwise a man 
would be sued for his knowledge, a proposition which is obviously 
untrue. Ina proper sense, the state of a man’s consciousness always |, 
is material to his liability, and when we are considering the extent 
of a man’s privilege knowingly to inflict pecuniary loss upon his 
neighbor, it would not be surprising to find that in some cases 
i otives made all the difference in the world. I pass to the inquiry, 
whether privilege, sometimes at least, is not dependent upon the 
motives with which the act complained of is done. 

Take a case where, as in the last one, the harm complained of © 
is a malicious interference with business, but where the means 
employed (the act of the defendant) are different. I assume that 
the harm is recognized by the law as a temporal damage, that not 
being the object of this discussion. I assume also that the defend- 
ant’s act is not unlawful or a cause of action unless it is made so 
by reason of the particular consequence mentioned, and the defend- 
ant’s attitude toward that consequence. I assume, finally, that the 
acts or abstinences of third persons induced by the defendant are 
lawful. Ifa case could be put where the defendant’s act was justi- 
fied by no grounds of policy more special or other than the general 
one of letting men do what they want to do, it would present the 
point which I wish to raise. Such a case I find hard to imagine, 
but if one should occur, I think courts would say that the eH 
of spontaneity was outweighed by the damage which it cause 
The gratification of ill-will, being a pleasure, may be called a gain, 
but the pain on the other side is a loss more important. Other- 
wise, why allow a recovery for a battery? There is no general 


+ 


1 Possibly, one is suggested by Keeble v. Hickeringill, 11 East, 574, n., and Tarleton 

v. M’Gawley, Peake, 205, — we may suppose people to be kept away from the plaintiff by 

the malicious firing of guns, otherwise lawful. These cases will be found in 1 Ames & 

Smith, Cases on Torts, which contains an excellent selection of decisions bearing on 
the subject of this article. : 
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policy in favor of allowing a man to do harm to his neighbor for 
the sole pleasure of doing harm. 

But there is no need to stay in such thin air. Let us suppose 
another case of interference with business by an act which has 
some special grounds of policy in its favor. Take the case of 
_ advice not to employ a certain doctor, given by one in a position 
| of authority. To some extent it is desirable that people should 
be free to give one another advice. On the other hand, commonly 
it is not desirable that a man should lose his business. The two 
advantages run against one another, and a line has to be drawn. 
So absolute a right of way may not be given to advice as to 
abstaining from some contracts which have been mentioned. In 
such a case, probably it would be said that if the advice was 
‘believed to be good, and was given for the sake of benefiting the 
hearers, the defendant would not be answerable. But if it was not 
believed to be for their benefit, and was given for the sake of hurt- 
ing the doctor, the doctor would prevail! If the advice was 
believed to be good, but was volunteered for the sake of doing 
harm only, courts might differ, but some no doubt would think 
that the privilege was not made out.2, What the effect of bad faith 
without malice would be is outside my subject. 

It will be seen that the external standard applied for the purpose 
of seeing whether the defendant had notice of the probable conse- 
quences of his act, has little or nothing to do with the question of 
privilege. The defendant is assumed to have had notice of the 
probable consequences of his act, otherwise the question of privi- 
lege does not arise. Generally the harm complained of is not 
only foreseen but intended. If there is no privilege, the difference 
between notice of consequences and malice is immaterial. If the 
privilege is absolute, or extends to malicious acts, of course it 
extends to those which are not so. If the privilege is qualified, 
the policy in favor of the defendant’s freedom generally will be 
found to be qualified only to the extent of forbidding him to use 


1 See Morasse v. Brochu, 151 Mass. 567; Tasker v. Stanley, 153 Mass. 148; Delzv. 
Winfrec, 80 Texas, 400, 405. The cases often are obscure as to the precise nature of 
the act done, which seems to me a most important fact. In Lumley v. Gye, 2 El. & Bl. 
216, the allegation was that the defendant “enticed and procured ” the third person to 
break the contract. In Bowen v. Hall, 6 Q. B. D. 333, the defendant Hall persuaded 
another to break his contract (pp. 338, 339). In Old Dominion Steamship Co, z. 
McKenna, 30 Fed. Rep. 48, the defendant “procured — workmen” to leave 
their work, and so on. 

2 See Stevens v. Sampson, 5 Ex. D. 53. 
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for the sake of doing harm what is allowed him for the sake of 
good. Suppose, for instance, advice is given which manifestly 
tends to injure the plaintiff, but without thinking of him in fact, 
and that the advice would be privileged unless given in bad faith 
or maliciously, if expressly directed against the plaintiff. The 
advice could not be given maliciously as against the plaintiff unless 
he either was thought of, or was embraced in a class which was 
thought of. 

Perhaps one of the reasons why judges do not like to discuss 
questions of policy, or to put a decision in terms upon their views 
as law-makers, is that the moment you leave the path of merely 
logical deduction you lose the illusion of certainty which makes — 
legal reasoning seem like mathematics. But the certainty is only 
an illusion, nevertheless. Views of policy are taught by experience | 
of the interests of life. Those interests are fields of battle. What- | 
ever decisions are made must be against the wishes and opinion of | 
one party, and the distinctions on which they go will be distinc- — 
tions of degree. Even the economic postulate of the benefit of 
free competition, which I have mentioned above, is denied by an 
important school. 

Let me illustrate further. In England, it is lawful for merchants 
to combine to offer unprofitably low rates and a rebate to shippers 
for the purpose of preventing the plaintiff from becoming a com- 
petitor, as he has a right to do, and also to impose a forfeiture of 
the rebate, and to threaten agents with dismissal in case of dealing 
with him.! But it seems to be unlawful for the officer of a trade 
union to order the members not to work for a man if he supplies 
goods to the plaintiff, for the purpose of forcing the plaintiff to 
abstain from doing what he has a right to do? 

In the latter case the defendant’s act, strictly, was giving an 
order, not refusing to contract; but perhaps the case would have 
been decided the same way if the same course had been adopted 
by unanimous vote of the union.2 So the right to abstain from 
contracting is not absolutely privileged as against interference with 
business. The combination and the intent to injure the plaintiff, 


1 Mogul Steamship Company, Limited, v. McGregor, 1892, App. Cas. 25; 23 Q. B. 
D. 598. See also Bowen v. Matheson, 14 Allen, 499 (1867); Bohn Manufacturing 
Company v. Hollis, 55 N. W. R. 1119 (Minnesota, 1893). 

2 Temperton v. Russell, 1893, 1 Q. B. 715. 

8 See Carew v. Rutherford, 106 Mass. 1, and the cases below, as to combination 
See, also, the further comments toward the end of this article. 
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without more, do not seem to be the ground. Both those elements 
were present to an equal degree in the Mogul Steamship Com- 
pany’s case. It is true the jury found malice. But looking at the 
evidence, the instructions of the judge, and the judgments, evi- 
dently they did not mean that the ultimate motive of the defend- 
ants was not to benefit themselves. The defendants meant to 
benefit themselves by making the plaintiff submit, just as, in the 
other case, the defendants meant to benefit themselves by driving 
the plaintiff away. It might be said that the defendants were free 
not to contract, but that they had no right to advise or persuade 
the contractors who would have dealt with the plaintiff not to do 
so, and that, by communicating the union’s willingness to deal 
with the contractors, if they would not deal with the plaintiff, the 
defendants were using such persuasion. But if this refinement is 
not a roundabout denial of the freedom not to contract, since a 
man hardly is free in his abstaining unless he can state the terms 
or conditions upon which he intends to abstain, at all events the 
same mode of reasoning could be used in the cases where the 
defendant escapes. The ground of decision really comes down to 
a proposition of policy of rather a delicate nature concerning the 
merit of the particular benefit to themselves intended by the 
defendants, and suggests a doubt whether judges with different 


economic sympathies might not decide such a case differently 


when brought face to face with the issue. 

Another illustration may be drawn from other cases upon boy- 
cotts. Acts which would be privileged if done by one person for 
a certain purpose may be held unlawful if done for the same pur- 
pose in combination. It is easy to see what trouble may be 
found in distinguishing between the combination of great powers 
in a single capitalist, not to speak of a corporation, and the other 
form of combination.? It is a question of degree at what point 
the combination becomes large enough to be wrong, unless the 
knot is cut by saying that any combination however puny is so. 
Behind all is the question whether the courts are not flying in 


1 See State v. Donaldson, 32 N.J.L.151; State v. Glidden, 55 Conn. 46; Crumpz. 
Commonwealth, 84 Va. 927; Lucke v. Clothing Cutters’ & Trimmers’ Assembly No. 7, 
507, K. of L., 26 Atl. R. 505; Jackson v. Stanfield, 35 N. E. R. 345 (Indiana, 1894) ; 
Mogul Steamship Company v. McGregor, 23 Q. B. D. 598, 616; 1892, App. Cas. 25, 
45. The cases are not quite unanimous, Bohn Manufacturing Co. v. Hollis, 55 N. W. 
R. 1119 (Minnesota, 1893). 

2 23 Q. B. D. 617. 
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the face of the organization of the world which is taking place 
so fast, and of its inevitable consequences. I make these sug- 
gestions, not as criticisms of the decisions, but to call attention 
to the very serious legislative considerations which have to be 
weighed. The danger is that such considerations should have 
their weight in an articulate form as unconscious prejudice or half 
conscious inclination. To measure them justly needs not only 
the highest powers of a judge and a training which the practice of 
the law does not insure, but also a freedom from prepossessions 
which is very hard to attain. It seems to me desirable that the 
work should be done with express recognition of its nature. The 
time has gone by when law is only an unconscious embodiment 
of the common will. It has become a conscious reaction upon 
itself of organized society knowingly seeking to determine its own 
destinies. 

To sum up this part of the discussion, when a responsible de- 
fendant seeks to escape from liability for an act which he had 
notice was likely to cause temporal damage to another, and which 
has caused such damage ‘in fact, he must show a justification. 
The most important justification is a claim of privilege. In order 
to pass upon that claim, it is not enough to consider the nature 
of the damage, and the effect of the act, and to compare them. 
Often the precise nature of the act and its circumstances must be 
examined. It is not enough, for instance, to say that the defend- 
ant induced the public, or a part of them, not to deal with the 
plaintiff. We must know how he induced them. If by refusing 
to let them occupy a building, or to employ them, the answer may 
be peremptory in his favor, without regard to other circumstances. 
If by acts wrongful for other reasons, the answer falls outside my 
subject. If by advice, or combined action not otherwise unlaw- 
ful, motive may be a fact of the first importance. It is entirely 
conceivable that motive, in some jurisdictions, should be held to 
affect all, or nearly all, claims of privilege. The cases which I 
have cited, by way of illustration, come from different States, and 
might not be regarded as being so consistent with each other as 
I have assumed them to be. But in all such cases the ground of 
decision is policy; and the advantages to the community, on the 
one side and the other, are the only matters really entitled to be 
weighed. I only wish to add that thus far, when the act of a 
third person is nearer to the harm than the act of the defendant, 


I have assumed the former to be lawful. I have said nothing as 
2 
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yet of privilege in connection with wrongful acts of others. Also, 
I have left on one side exceptional cases where the act induced 
by the defendant would have been a tort or a crime had the third 
person had his knowledge, for instance, the innocent giving of a 
poisoned apple. If the harm were of a more serious nature than 
loss of business, that naturally would narrow the privilege, but it 
is not likely to be so in the cases which I have had in mind. 

I now pass to an entirely different class of cases. In these, 
intent to produce the harm complained of has an importance of 
its own, as distinguished from notice of danger on the one side, 
and from actual malice on the other. .To begin at_aittle distance, 
one of the difficulties which must occur to every one in thinking 
of the external standard of liability is: if notice so determined is 
the general ground, why is not a man who sells fire-arms answer- 
able for assaults committed with pistols bought of him, since he 
must be taken to know the probability that, sooner or later, some 
one will buy a pistol of him for some unlawful end? I do not 
think that the whole answer to such questions is to be found in 
the doctrine of privilege. Neither do I think that any instruction 
is to be got from the often-repeated discussions as to cause. It is 
said that the man whose wrong-doing is nearest to the injury 
is the only cause of it. But, as is pointed out in Hayes v. Hyde 
Park,! a man whose act is nearest to the injury is as much a cause 
when his act is rightful, as when it is wrongful. Yet an interven- 
ing act may not exonerate the defendant. 

The principle seems to be pretty well established, in this coun- 
try at least, that every one has a right to rely upon his fellow-men 
acting lawfully, and, therefore, is not answerable for himself acting 
upon the assumption that they will do so, however improbable it 
may be. There may have been some nibbling at the edges of this 
rule in strong cases, for instance, where only the slight negligence 
of a third person intervenes, or where his negligence plays only a 
subordinate part, but the rule hardly will be disputed. It applies 
in favor of wrong-doers as well as others. The classical illustra- 
tion is, that one who slanders another is not liable for the wrong- 
ful repetition of the slander without his authority, but the principle 
is general? If the repetition were privileged, and so rightful, 


1 153 Mass. 514. 

2 Ward v. Weeks, 7 Bing. 211, 215; Cuff v. Newark & New York R. R., 6 Vroom, 
17, 32; Clifford v. Atlantic Mills, 146 Mass. 47; Tasker v. Stanley, 153 Mass. 148, 
150. 
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and also were manifestly likely to happen, the law might be 
otherwise.! 

But the case is different when a defendant has not stopned at 
the point of saying, I take it for granted that my neighbors will 
keep to the law, and I shall not let myself be checked in doing 
what I like, by the danger which there would be, if they acted un- 
lawfully; when, instead, he not only has expected unlawful con- 
duct, but has acted with the intent to bring about consequences 
which could not happen without the help of such unlawful acts on 
the part of others. The difference is illustrated by the difference 
between the general right of a landowner, as against trespassers, 
to put his land in what condition he likes, and his liability, even to ~ 
trespassers (without notice), for man-traps or dog-spears. In the 
latter case, he has contemplated expressly what he would have had 
a right to assume would not happen, and the harm done stands 
just as if he had been on the spot and had done it in person. His 
intent may be said to make him the last wrong-doer. s 

So when the wrongful act expected is that of a third person, 
and not of the plaintiff, the defendant may be liable for the con- 
sequences of it. There is no doubt, of course, that a man may be 
liable for the unlawful act of another, civilly as well as criminally, 
and this now is pretty well agreed when the act is a breach of con- 
tract as well as when it is a tort. He is liable, if having author- 
ity he commands it; he may be liable if he induces it by persuasion. 
I do not see that it matters how he’ knowingly gives the other a 
motive for unlawful action, whether by fear, fraud, or persuasion, 
if the motive works. But, in order to take away the protection of 
his right to rely upon lawful conduct, you must show that he in- 
tended to bring about consequences to which that unlawful act 
was necessary. Ordinarily, this is the same. as saying that he 
must have intended the unlawful act. To sum the matter up ina 
rule, where it is sought to make a man answerable for damage, and 
the act of a third person is nearer in time than the defendant’s to 
the harm, if the third person’s act was lawful, it stands like the 
workings of nature, and the question is whether it reasonably was 


1 Elmer v. Fessenden, 151 Mass. 359, 362, and cases cited. See Hayes v. Hyde 
Park, 153 Mass. 514. 

2 Bird v. Holbrook, 4 Bing. 628, 641, 642. See Jordin v. cane M. & W. 782; 
Chenery v. Fitchburg R. R., 35 N. E. Rep. 554, 555 

8 Lumley v. Gye, 2 El. & Bl. 216; t Ames & Smith, Cases on Torts, 600, es note 
by Professor Ames. 
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to be anticipated or looked out for; but if the third person’s act 
was unlawful, the defendant must be shown to have intended the 
act, or at least to have expected it, and to have intended conse- 
quences which could not happen without the act.! 

Although actual intention is necessary in this class of cases, mal- 
ice commonly is not so, except so far as the question of liability for 
an intervening wrong-doer is complicated with a question of privi- 
lege. The damage is assumed to be inflicted unlawfully, since the 
act of the third person which is nearest to it is assumed to be un- 
lawful. If the defendant has no notice that the third person’s act 
will or may be unlawful, he is free on general principles. But, 
notwithstanding the reserves of Bowen v. Hall,? if he knows that 
the act will be unlawful, it seems plain that persuasion to do it 
will make him liable as well when not malicious as when mali- 
cious. I cannot believe that dona fide advice to do an unlawful 
act to the manifest harm of the plaintiff ought to be any more 
privileged than such advice, given maliciously, to do a lawful act. 
Of course, I am speaking of effectual advice. It seems to me hard 
for the law to recognize a privilege to induce unlawful conduct. 
But, whether there is such a privilege or not, what I am driving at 
is, that apart from privilege there is no defence; that is to say, 
that malice is not material, on any other ground than that of 
privilege, to liability for the wrongful act of another man. 

At this point, then, we have come again upon the question of 
privilege. When the purpose of the defendant’s act is to produce 
the result complained of by means of illegal acts of third persons, 
his privilege will be narrower than when he intends to induce only 
legal acts. As I have said, I do not suppose that the privilege 
extended to honest persuasion to do harm to the plaintiff by lawful 
conduct, would extend to similar persuasion to do it by unlawful 
conduct. Take acts of which the privilege is greater. Could a 
man refuse to contract with A unless he broke his contract with B? 
There are cases by respectable courts which look as if be could 


1 I venture to refer to a series of cases in which my views will be found illustrated. 
Hayes v. Hyde Park, 153 Mass. 514; Burt v. Advertiser Newspaper Co., 154 Mass. 
238, 247; Tasker v. Stanley, 153 Mass. 148. [Note that, in this case, it did not appear 
that the conduct advised (the departure of the plaintiff’s wife) would have been unlaw- 
ful in any sense, on the facts assumed as the basis of the advice. It did not appear 
what those facts were. The question of privilege, therefore, was the main one.] 
Elmer v. Fessenden, 151 Mass. 359, 362; Clifford v. Atlantic Cotton Mills, 146 
Mass. 47. 


? 6 Q. B. D. 333, 338. 
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not.! What I have called heretofore the privilege not to contract 
really is only the negative side of a privilege to make contracts. I 
stated it in the negative way in order to make the claim of an 
absolute privilege more plausible. But the right not to contract in 
a certain event, and to say that you will not, means nothing unless 
it is implied that you offer a contract, that is, an act on your part, 
in the otherevent. If no such offer is understood, then you simply 
refuse to contract, whatever happens, which undoubtedly you may 
do. But there is no absolute privilege to make agreements which 
are not unlawful on their face, that is to say, which do not neces- 
sarily and always tend to produce a result that the law wishes to 


prevent. An agreement may be unlawful, because under the par- . 


ticular circumstances it tends to produce such 2 result, although in 
general harmless. , 

The question has arisen, how close the connection must b 
between an agreement — for instance, a sale — and the result sought 
to be prevented, in order to make the sale unlawful. I presume 
that the same degree of connection which would have that effect 
would make the seller liable if the result in question was a tort. 
In Graves v. Johnson,? where intoxicating liquor was found to have 
been sold in Massachusetts, “ with a view to” an illegal resale by 
the purchaser in Maine, a majority of the court interpreted the 
words quoted as meaning that the seller intended that the buyer 
should resell unlawfully, and was understood by the latter to be 
acting in aid of that purpose, and held the sale unlawful. But it 
may be conjectured that the decision would have been different if 
the seller merely had known of the buyer’s intent without encour- 
aging it or caring about it. 


In questions of privilege, the nature of the defendant’s act, the » 


nature of the conseqiences, and the closeness of the bond between 
them, may vary indefinitely. We may imagine the conduct to be 
of the most highly privileged kind, like the use of land, and to 
consist of imposing conditions upon the letting of rooms or the 
removal of a building cutting off a view. We may imagine the 


conditions to be stated with intent, but without any persuasion or — 


advice, that they should be satisfied, and we may imagine them to 
be illegal acts anywhere from murder down to breach of a con- 


1 Temperton v. Russell (1893), 1 Q. B. D. 715, mentioned above for a different 
point. In this case, there was the additional element of combination. See the other 
cases cited above, p. 8 n. 

2 156 Mass. 211. > 
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tract to take the Herald for a month. Interesting cases of such a 
kind might be framed for a moot court, although I hardly expect 
to meet one in practice. But, as I have said, my object is not to 


decide cases, but to make a little clearer the method to be followed 
in deciding them. 


Oliver Wendell Holmes, Jr. 
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CONSEQUENCES OF ILLEGAL OR ULTRA _ VIRES 
ACQUISITION OF REAL ESTATE BY A CORPO- 
RATION. 


UITE a number of cases have arisen in the Courts, in which 
it has been attempted to question the title of corporations 
to real estate on the ground of a lack of capacity in the corpora- 


tion to take and hold the lands in question. In applying to the . 


decision of these cases the rule that the corporate title is not sub- 
ject to such attack, inasmuch as the question whether the corpo- 
ration in purchasing has violated a limiting or prohibitory statute, 
or has exceeded its charter powers, concerns the State alone, the 
Courts have often added the dictum that lands thus acquired are 
necessarily subject to escheat by the State. The corporation may 
take, it is said, and may hold against all but the State, and against 
the State until divested by a proceeding instituted for that pur- 
pose. By a bit of “ medizval reasoning,” the case of the corpo- 
ration is likened to that of the alien, who, at common law, was 
permitted to take and to hold against all but the sovereign; but, 
perhaps as Blackstone puts it, on account of his “ presumption” 
in attempting by an act of his own to acquire real property, he 
was liable at any time to be ousted by the sovereign through the 
procedure known as.an inquest of office. Some text-book writers, 
relying on this dictum, have assumed it to be the law, and have 
stated it accordingly. 


1 Professor Tiedman says that when the amount of property which a corporation 
may hold is limited, “the State may confiscate whatever lands it acquires above the 
statutory limit.” 5 Amer. and Eng. En. of Law, 431. 

Mr. Taylor, speaking of a deed of real estate to a corporation rendered incompetent 
by its charter or enabling act to hold the real estate conveyed, remarks that “all pur- 
poses of public policy are amply subserved by holding the deed voidable at the suit of 
the government.” Taylor on Private Corporations, 303. 

Mr. Beach states the law thus: “The Commonwealth alone can object to the legal 
capacity of a corporation to hold real estate. There must be a direct proceeding by 
the State for the purpose of vacating the deed.” 2 Beach on Corporations, sect. 378. 

The author of a recent work on corporations states that when a corporation takes a 
deed in violation of the local law, the “title is good against all but the State.” He 
refers to this principle as simply a development of the common-law rule applicable to 
an alien’s purchase of realestate. He also says that when a purchase of real estate is 
made by a foreign corporation, in violation of a local statute, the title will upon proper 
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The view expressed, either directly or inferentially, in the au- 
thorities in question, that corporate realty unlawfully acquired may 
be seized by the State, was apparently adopted largely in reliance 
upon some old Pennsylvania cases, which are invariably cited in 
its support. Upon their examination, however, it appears that 
they are based on conditions peculiar to Pennsylvania, and not 
generally existing elsewhere. 

The decision in the first of these cases, made in 1821,! is placed 
squarely on the English Mortmain Statutes, under which a cor- 
poration might take and hold against all but the mesne lords and 
the king. A deed to the Bank of North America was collaterally 
attacked, on the ground that it was taken for a purpose not author- 
ized by the charter of the bank. The Court thought that the title 
of the corporation was similar to the title of an alien, in that it 
was good against all but the State; and held that the mortmain 
laws of England were in force in Pennsylvania to the extent, in 
the case of a conveyance to a corporation not authorized by its 
charter or by an Act of the Assembly, of permitting the State as 


guo warranto proceedings revert to the State. Murfree on Foreign Corporations, 
sects. 353, 358- 

The Massachusetts Court say: “ The corporation by its purchase acquired a title to 
the land, which was good against all the world, except possibly the Commonwealth.” 
Davis v. Old Colony R. R., 131 Mass. 258. 

The Supreme Court of the United States say: ‘‘ Where a corporation is incompe- 
tent by its charter to take a title to real estate, a conveyance to it is not void, but only 
voidable, and the sovereign alone can object; . . . so an alien forbidden by the local 
law to acquire real estate, may take and hold title until office found.” Bank v. Whit- 
ney, 103 U. S. 99; Bank v. Matthews, 98 U. S. 621. 

The Alabama Court say: “The sovereign alone has the right to impeach the trans- 
action, and until it supervenes for this purpose, the corporation is vested with perfect 
title against all the world, defeasible only upon office found.” Long v. Georgia Pacific 
R. R., gt Ala. 519. 

In North Carolina, the Court hold that a conveyance of land to a railroad corpora- 
tion, for a purpose other than that authorized by its charter, is, in analogy to a convey- 
ance to an alien at the common law, “valid until assailed in a direct proceeding 
instituted by the sovereign for that purpose.” Mallett v. Simpson, 94 N. C. 37. 

The Georgia Court say that “foreign corporations seem to have been treated as 
aliens were in England as to purchasing and holding real estate,” and that “ the doc- 
trine is thoroughly established in our American States that the right of foreign corpo- 
rations to purchase or hold Jands in excess of the authority conferred, either by their 
own charter, or by the laws of the State in which such purchase is made, can only be 
questioned by the State itself in which such land may be situated.” American Mort- 
gage Co. v. Ternille, Ga. (1891). 

See also De Camp v. Dobbins, 29 N. J. Eq. 36; Edwards v. Fairbanks, 27 La. 449. 

In all these cases the statement as to an escheat or forfeiture is mere oditer, the 
question not having been presented or decided. 

1 Leasure v. Hillegas, 7 S.& R. 313. 
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the sovereign lord, there being no mesne lords, to enter and claim 
the forfeiture, and that until the State did so, the title of the cor- 
poration was good, and it could convey such title to its grantee. 
In consequence, probably, of this decision, the Pennsylvania 
Legislature passed an Act, in 1833, to effectuate the law thus de- 
clared as to escheat. It provided that lands purchased by a cor- 
poration, not authorized thereto by an act of the Legislature, should 
be subject to forfeiture to the Commonwealth, but that the corpo- 
ration, its feoffer or feoffers, might hold the same, subject to be 
divested or dispossessed at any time by the Commonwealth; and 
prescribed the procedure by which the land should be escheated. 


The oft-cited case of Runyan v. Coster! followed, in 1840, the 


- same point being decided as in Leasure v. Hillegas. The case 
was a Pennsylvania case, which went up from the Circuit Court 
and the opinion was in accordance with the doctrine of Leasure 
v. Hillegas, and the Statute of 1833. Goundie v. Northampton 
Water Co.,? decided in 1847, is to the same effect, and follows the 
statute referred to. 

The only reason why the mortmain laws were considered in 
force in Pennsylvania was because the charter to Penn was under- 
stood as embracing and adopting them. In every other State in 
the Union in which the question has arisen, it has been judicially 
held that, founded on the customs of a remote past not applicable 
to our situation and repugnant to the genius and temper of our 
laws, they are not in force.2 They had their origin in feudal 
reasons and were purely local and English. The ecclesiastical 
corporations of that country held their powers without written 
grant, with no precise limitations, and with no limit as to the dura- 
tion of their existence. At the conclusion of the twelfth century, 
they enjoyed, in respect of territorial property, nearly one-half of 
England. The lands thus holden were free from taxes, and, to 
some extent, from military service; they were also free from such 
’ feudal incidents as reliefs, fines, escheats, forfeitures and ward- 
ships. The national strength was palsied by the diminution of 
military nobles; and the feudal superiors were largely deprived of 


1 14 Peters, 122. 

27 Penn. 233. 

8 2 Kent’s Com. 282; Potter v. Thornton, 7 R. I. 252; Odell v. Odell, ro Allen, 1; 
Perin v. Carey, 24 How. (N. Y.) 465; Page v. Heineberg, 40 Vt. 81; Lathrop v. Com- 
mercial Bank, 8 Dana (Ky.), 114; Rivanna Co. v. Dawsons, 3 Gratt. (Va.) 19; Cham- 
bers v. St. Louis, 29 Mo. 543; Dodge v. Williams (Wis.), N. W. Rep. 

4 Hallam’s Middle Ages, i. 506. 
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their revenues. It was to remedy all this that alienations in mort- 
main were prohibited. In this country, corporate realty is subject 
. to the same public burdens as that held by individuals; it may be 
' | conveyed voluntarily by the corporation, or taken by force of law 
for its debts or for public purposes; corporate powers are clearly 
defined; the period of corporate existence is usually limited; and 
in all cases, at the present day, the right to repeal, alter, or amend 
a charter is reserved. In addition to this, we have a territory, vast 
areas of which are still unoccupied and unimproved.’ In this 
country and in this age, it is unreasonable to resort to the mort- 
main statutes to draw an analogy or to establish the law. 
The analogy between the case of the corporation and that of 
the alien, on which some of the authorities cited rest, seems 
equally unwarranted. ‘The escheat of estates to the sovereign,” 
as Judge Redfield puts it,? “in consequence of a conveyance to an 
alien, is a result of purely feudal character. It was so held, be- 
cause an alien owing a foreign allegiance was regarded as incapa- 
ble of performing the feudal military services to the king, as lord 
paramount of all the land in the realm. Hence, the conveyance 
having carried the title out of the former proprietor, and the 
grantee being incapable of taking the estate, it was held to vest 
in the king, absolutely, at the death of the first grantee, as an 
alien could have no heirs to be invested with his bare possession, 
which was all the estate which ever existed in him, and which was 
always liable to be divested at any moment upon office found. 
None of these reasons exist in this country. The right to inter- 
fere with aliens holding real estate in this country goes upon the 
basis of some defect in allegiance, and allegiance is a matter per- 
taining altogether to the national sovereignty.” A corporation of 
one State does not occupy in another State the position of an alien. 
In the absence of a specific statute, like the Pennsylvania 
Statute of 1833, it seems very clear that lands acquired and held 
by a corporation, under the conditions set forth, are not subject to ‘ 
escheat by the State. This conclusion is supported by a late 
Pennsylvania case. The constitution of that State provides that 
no corporation doing the business of a common carrier, shall hold 
or acquire lands, except such as shall be necessary for carrying on 
its business, but affixes no penalty for a violation. It was accord- 


1 The unoccupied territory of the State of Texas alone exceeds in area Great 
Britain. 
2 State v. Railroad Co., 25 Vt. 433. 
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ingly said, that the Commonwealth may have a remedy, by a pro- 
ceeding to forfeit the charter of a corporation acquiring or holding 
lands in violation of this section, but it cannot escheat the lands.? 

In the absence: of such a statute, then, what are the conse- 
quences of an illegal or w/tra vires purchase of real estate by a 
corporation? 

The subject may be considered under three heads. 

First. When a corporation, authorized by the law of its crea- 
tion, for some purposes or to a limited extent, to purchase and 
hold real estate, takes a deed for other purposes, or beyond the 
limit allowed. 

In such a case, in the absence of any statute to the contrary, 
it is settled that the deed divests the title of the grantor, and vests 
it indefeasibly in the corporation. The deed cannot be vacated, 
but the State chartering the corporation may forfeit its charter for 
such misuse of its powers. The State alone is concerned, and the 
State alone can act. In the case of a foreign corporation, the 
Courts of the State wherein the land in question is situated will 
take the same view as in the case of a domestic corporation, 


% Com. v. R. R. Co., 132 Penn. 591, 596, 605. And now the New York Court of 
Appeals, in an opinion published after the preparation of this article, holds that the 
right of the State to object to the holding of land by a foreign corporation does not, 
without statutory authority, include the right to escheat the land. In this case the 
defendant, a New Jersey corporation, purchased a lot of land in New York City, and 
took a deed of the same. Subsequently, the plaintiff and the defendant entered into a 
written contract whereby they agreed to exchange said lot of land for another lot of 
land owned by the plaintiff. Pursuant to said contract the defendant executed a deed 
in due form, by which it assumed to convey the premises to the plaintiff. It was con- 
tended that it is contrary to the policy of the State of New York to permit a foreign 
corporation, chartered to deal in lands, to hold or convey lands in the State. On agreed 
facts the following question was submitted to the General Term: whether the defend- 
ant possessed, and has conveyed to the plaintiff a good and sufficient title to the 
premises described in said contract and deed. The General Term adjudged that the 
defendant’s deed did not convey to the plaintiff a good title, and that its title was “ sub- 
ject to the right, title, and interest of the people of the State, whose title was, at the 
time of the execution and delivery of the deed, superior and prior to that of the de- 
fendant.” On appeal, the Court held that the defendant was not prohibited by any 
policy of the State from holding or conveying the land in question, and that, if it were 
otherwise, the right of interference by the State would not extend to any forfeiture of 
the property held by the corporation. Lancaster v. Amsterdam Improvement Co., 140 
N. Y. 576. See also Walsh v. Barton, 24 Ohio St. 28. In Minnesota, corporate real 
estate acquired, held or owned in violation of certain statutory restrictions, is subject 
to forfeiture to the State, and it is made the duty of the attorney-general to enforce 
every such forfeiture by due process of law. 2 General Statutes of Minnesota, p. 770. 
A similar law as to real estate in the Territories may be found in U.S. St., March 3, 
1887, ch. 340 (24 St. 476). 
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regarding the impending danger of a judgment of dissolution as a 
sufficient check, provided the holding of the land is not contrary 
to its statutes, or to the policy of its legislation. In case of the 
dissolution of a business corporation, its real estate is applied to 
the use of its creditors and stockholders, the old common-law doc- 
trine that it reverts to the grantor being now regarded as “an 
obsolete wrong. 

The rule that an unlawful purchase of land, of the nature stated, 
concerns the State alone, does not rest on any analogy drawn from 
the mortmain statutes, or from the case of the alien. It springs 
from the necessities of modern conditions, and is based on equi- 
table reasons. It would not only create great inconveniences and 
embarrassments, if corporate titles could in such cases be collater- 
ally impeached, but it would be against justice, and would accom- 
plish a legal wrong, to permit the grantor, and those claiming 
under him, to raise the question; and as to others, it may be said 
that the restriction is a matter of governmental policy, which does 
not concern individuals as such. The wrong done in violating the 
law is against the State alone; and with the State alone, therefore, 
should rest the right to elect whether it will assent, or by proper 
and equitable proceedings interfere and prevent the wrong. “A 
private person cannot directly or indirectly usurp the functions of 
the government.” 

The rule appears to have been first announced in 1820, by Chan- 
cellor Kent.4 It was applied, in 1825, in Virginia;® in 1848, in 
Tennessee ;® and has since been sustained by a long line of cases.’ 

1 Barnes v. Suddard, 117 Ill. 237; Gilbert v. Hole, So. Dakota (1891); Lancaster v. 
Improvement Co., 140 N. Y. 576. 

2 People v. O’Brien, 111 N. Y. 1; Havemeyer v. Superior Court, 84 Cal. 327. In 
the case of a public or charitable corporation, however, its real estate reverts upon its 
dissolution to the grantor or donor, unless some other course of devolution has been 
directed by positive law, but still subject, nevertheless, to the charitable use. Mormon 
Church v. United States, 136 U. S. 1, 47. 

® Swayne, J., in Bank v. Matthews, 98 U. S. 628. 

* Silver Lake Bank v. North, 4 Johns. Ch. 370. 

5 Banks v. Poitiaux, 3 Rand. 136. 

6 Barrow v. Turnpike Co., 9 Humph. 304. 

7 Natoma Water Co. v. Clarkin, 14 Cal. 544; Hayward ». Davidson, 41 Ind. 212; 
Land v. Coffman, 50 Mo. 243; Blunt v Walker, 11 Wisc. 334; So. Pacific R. R. Co. v 
Orton, 6 Saw. 157; Myers v. Croft, 13 Wall. 291; Railroad Co. v. Lewis, 53 Iowa, 
1o1; Alexander v. Tolleston Club, 110 Ill. 65; De Camp w. Dobbins, 29 N. J. Eq. 36; 
Bank v. Matthews, 98 U. S. 621; Colwell v. Springs Co., 100 U. S. 55; Christian 
Union v. Yount, 1o1 U. S. 355; Bank v. Whitney, 103 U. S. 99; Mallet . Simpson, 94 
N. C. 37; Baker’s case, 36 Minn. 185; Land Co. v. Bushnell, 11 Neb. 192; Davis v. 


Old Colony R. R., 131 Mass. 258, 273; Walsh wv. Bouton, 24 Ohio St. 28. See contra, 
Occum vw. Sprague Mfg. Co., 34 Conn. 529; Thweatt v. Bank, 81 Ky. 1. 
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On the same principle, it has been held, in the case of an wltra 
vires acquisition of shares of stock by a corporation, that the title 
of the stock vests in the corporation, and it has the power to sell 
and dispose of the same.! 

Second. When a corporation takes a conveyance of land, 
without complying with statutory requirements made conditions 
precedent to the right so to do. 

The rule here seems to be that unless the legislative intent is 
manifest, to make the conveyance void for lack of such compliance, 
it is good. The rule is well illustrated by a recent decision of the 
United States Supreme Court.2 In this case, the Court dealt with 


a statute providing that no corporation, foreign or domestic, should” 


purchase or hold real estate in Colorado, except as therein pro- 
vided, and imposing, as a penalty upon officers and stockholders, 
personal liability for the corporate debts. A foreign corporation 
took a conveyance of land without complying with the require- 
ments of this statute, and its title was questioned in an action of 
ejectment, by a party claiming under its grantor. The Court, 
while holding the fair implication to be that the penalty specified 
was the only result intended by the Legislature to follow a viola- 
tion of the law, observed that the law does not declare void as to 
all persons, and for every purpose, a conveyance of real estate to 
a foreign corporation, which has not previously done what is re- 
quired, before it can rightfully carry on business in the State, nor 
that the title to such property shall remain in the grantor, despite 
his conveyance. If the Legislature had so intended, that inten- 
tion would have been clearly manifested. The doctrine was also 
invoked that the State alone can interfere in such a case. The 
Court, therefore, decided that the deed vested a good title in the 
corporation. It would seem that the decision might also have 
been based on the principle that a grantor making title to a 
corporation is estopped from questioning the effect of his own 
conveyance. 

The same question was passed upon by the Supreme Court of 
Georgia. It arose under a statute which provides that the State 
of Georgia will not consent to foreign corporations owning more 
than 5000 acres of land in that State. The Court held that the 
State alone could question the right of a corporation to hold land 


1H. & G. M. Co. v. H. & W. M. Co., 127 N. Y. 252. 
2 Fritts v. Palmer, 132 U. S. 282. 
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beyond the limit specified without complying with the requirements 
of the statute.? 

_ Third. When a corporation takes a conveyance of real estate 
which is directly prohibited by the statutes of the State wherein the 
land is situated, or contrary to the settled policy of such State. 

A conveyance to a corporation in violation of a rule of policy, or 

of a “positive, peremptory, and forbidding statute,” is illegal, as 
distinguished from a mere ultra vires purchase, or a purchase 
without complying with conditions made prerequisites to such 
action; but its validity, it is conceived, is ordinarily not to be 
determined by any different test. In all these cases alike, the 
fact exists that the conveyance is contrary to law; it is in viola- 
tion of the expressed or implied will of the Legislature. The viola- 
tion concerns the individual no more in one case than in the other, 
and the consequences should be the same; and where the convey- 
ance is questioned by the grantor, or by those claiming under him, 
the doctrine of estoppel is equally applicable. Although the law 
does forbid the conveyance, if the fact exists that the conveyance 
has been made, notwithstanding the prohibition, it does not, by 
any means, follow as an invariable consequence, that the convey- 
ance is utterly inoperative. The law may prohibit the doing of an 
act, and yet if it is done, the act may stand. For example, prop- 
erty conveyed pursuant to a contract made in consideration of the 
compounding of a crime, cannot be recovered back at law, nor the 
conveyance set aside in equity. So, of a lease of a railroad, u/tra 
vires of lessor and lessee, a bill by the lessor to set aside the lease 
will not be entertained, when the lessee has taken no steps to 
rescind or repudiate the contract. 

In such cases, the parties being equally at fault, the Courts de- 
cline to interfere, and the executed contracts of the parties stand. 
When a sale has been executed, the vendor cannot impeach his 
conveyance by showing its illegality, and thus change the title. 
This disability on his part avails the vendee as a sufficient title.4 
Therefore, even if a conveyance to a corporation is contrary to 
law, it does not necessarily follow that the property is to revert to 
the grantor, who has been fully paid for it, or to become the spoil 
of the first taker. 

1 American Mortgage Co. v. Tennille, Georgia (1891), 33 Amer. & En. Corp. Cases, 37, 

2 Atwood v. Fisk, ror Mass. 363; Bryant v. Peck Co., 154 Mass. 460. 

8 St. Louis R. R. v. Terre Haute R. R., 145 U.S. 394. 


* Ellis v. Hammond, 57 Ga. 179; Hill v. Freeman, 73 Ala. 200, 201; Meyers v. 
Meinrath, ror Mass. 366; Horton v. Buffington, 105 Mass. 399. 
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But the transfer of the title to real estate is governed by the 
law of the State in which the land is situated. The right of cor- 
porations to hold real estate is wholly within the control of legis- 
lative action; it may be limited or absolutely prohibited; and the 
consequences of a violation of a limiting or prohibitory law may 
be legislatively fixed. Whether or not, then, a conveyance of real 
estate to a corporation, which is in violation of the vex rez site, is 
wholly void as to all persons and for every purpose, the title to 
the property remaining in the grantor despite his conveyance, 
must depend upon the legislative intent to be drawn from the 
language of the statute itself. 

The difficulty seems to be in determining the controlling prin- — 
ciple or rule to be applied in the construction of such a law. The 
only proposition, it has been said, upon which all the authorities 
agree, is the elementary one that the law should be given such 
effect as the Legislature intended; but there is an irreconcilable 
conflict in the cases, which have arisen under prohibitory statutes 
3 of various kinds as to the true criterion of the legislative intent. 
In some cases, it is urged that when there is a mere prohibition 
without a penalty, the Legislature must have intended that the 
prohibited act should be void, as otherwise there would be no F 
penalty, and the law would be simply “ an expression of legislative : 
opinion, without means for its enforcement.” In other cases, it : 
is held that a mere prohibition does not make the prohibited act 
void. In some cases, the fact that a penalty is specified is regarded 
as establishing the “severely prohibitory character of the law,” and 
as making the act void. In still another class of cases, the pres- 
ence of a penalty is taken to mean that the Legislature intended 
that it should be the sole consequence of the violation of the law. 
In the case, however, of a purchase of real estate by a corporation, 
in violation of a prohibitory statute, peculiar conditions are pre- 
sented, which would seem to establish it as the best rule that, in 
the absence of a declaration that the conveyance shall be void, or 
that the title shall remain in the grantor, or of some other provision 
of a similar nature, the question cannot be collaterally raised by 
third persons, or by the grantor or those claiming under him. | 

The case of an illegal purchase of real estate by a corporation is 
to be distinguished from that class of cases in which it is necessary 
to hold acts done in violation of law void, because to hold other- 
wise would render the ‘aw nugatory, there being no other way to 
enforce it. In the case of a prohibited purchase of real estate by a 
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corporation, it is not necessary to hold the deed void, in order to 
accomplish the end sought to be attained, namely, to prevent the 
corporation from carrying on a business in a State, in violation 
of the settled policy of that State. This end may be reached by 
a more equitable process. It is not necessary to perpetrate the © 
iniquity of allowing a party to recover or transmit title to property, 
which he has voluntarily conveyed for a full consideration, without . 
returning that consideration. It is not necessary, by declaring a 
deed void, to restrict a grantor in his choice of an alienee, that 
is, in his right of alienation, thereby also creating the absurdity 
that the title still remains in the alienor, in spite of his own will 
and contract. And finally, it is not necessary to compel innocent 
stockholders, though guilty of no wrong or fault, to lose both the 
property purchased and the price paid. The proper officers of the 
State, by guo warranto, or other appropriate process, may proceed 
against the offending corporation to oust it from the exercise of 
its franchises in the State, and to have a receiver appointed to sell 
the lands improperly held by it, applying the proceeds for the 
benefit of stockholders and creditors. The cases seem to establish 
the authority for such procedure! 

In construing a prohibitory statute or in applying a rule of 
policy in any one of the cases cited, the Courts should, if possible, 
protect and preserve the rights of innocent stockholders. Each 
stockholder of a business corporation contributes his share of the 
capital for the common benefit of all, and the corporation itself 
holds the corporate property as a trustee for the shareholders.” 
The corporate entity, therefore, being regarded as the trustee of 
the stockholders, it would seem that a disability on the part of the 
corporation to take should not destroy the rights of the beneficial 
owners, assuming always of course that the law itself does not 
explicitly so declare. Thus, where the officers of a savings-bank 
invest its funds in a manner forbidden by statute, such illegal 
action of the officers does not impair the validity of the invest- 
ment; and the remedy, either of the trustee or of the cestuzs que 
trust, in availing themselves of the security so improperly taken, is 
not affected.’ This principle was applied in Insurance Company v. 


1 Havemeyer v. Superior Court, 84 Cal. 327; s. c. 18 Amer. St. Reports, 192, 211; 
Wright v. Lee, So. Dakota, 51 N. W. Rep. 706; 55 Id.931; State v. Fidelity Co., 39 
Minn. 538; State v. Insurance Co., 47 Ohio State, 167. 

2 Morawetz on Corporations, sects. 237, 1032; Ch. J. Doe, on the Dartmouth Col. 
lege Case, 6 Harvard Law Review, p. 172; Taylor v. Miami Co., 5 Ohio, 162. 

3 Holden v. Upton, 134 Mass. 177; Great Eastern R, R. v. Turner, L. R. 8 Ch. 149. 
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Harbor Protection Company,! a case in which certain corporations 
had attempted to form a corporation under the general laws, with- 
out right, and the supposed new corporation had acquired prop- 
erty. It was held that this property belonged to the holders of 
certificates of stock, and that the Court would order it to be sold 
and the proceeds divided among them. 

The question under discussion has been decided by a Court of 
last resort, contrary to the doctrine contended for, in but one case, 
so far as the writer is informed. In a case decided some years ago 
in Illinois,? it is held that a conveyance of land to a foreign corpo- 
ration, not expressly prohibited by statute, but opposed to the 


settled policy of the State in which the land is situated, is void; - 


that the corporation takes no title, and is unable to transmit any. 
In this case, a Connecticut land company had purchased real estate 
in Illinois, which it subsequently sold and conveyed to the city of 
St. Louis. The plaintiff, who claimed under the grantor of the 
land company, brought a suit of ejectment against the city. The 
Court, by reference to the general course of legislation on the 
stibject, declared it to be against the policy of Illinois to permit a 
corporation of another State, formed for the sole purpose of buy- 
ing and selling real estate, to purchase and hold lands in Illinois. 
The result stated was put on the ground that a corporation created 
in one State cannot exercise its functions in another State, with- 
out the permission of the latter, it being assumed, without reason- 
ing, that a deed to a corporation acting without such consent is 
necessarily inoperative. Two of the judges, however, dissented 
from the opinion so far as it held invalid a transfer of land by the 
corporation to a purchaser. 

The cases the other way may be briefly referred to. In a 
Louisiana case,® a corporation had made an ultra vires purchase of 
certain machinery, which was subsequently seized on execution by 
a creditor of the vendor. The Court said: “ If the Company did 
anything contrary to law, the result might be a forfeiture of its 
charter. But we do not understand the law to be that if a cor- 
poration acquires property in a manner even prohibited by law, 
the property thus acquired still belongs to the vendor who has 
received his price, and that it can be seized to pay his debts.” 

In the recent case of Carlow v. Aultman,* the defendant cor- 
poration purchased land in Nebraska, in violation of a statute 


1 37 L.vuisiana Annual Reports, 233. 8 Edwards v. Fairbanks, 27 La. Ann. 449. 
2 Carroll v. East St. Louis, 67 Ill. 568. * Nebraska (1890), 44 N. W. Rep. 873. 
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providing that “no corporation or association not incorporated 
under the laws of this State shall acquire or own, hold or possess 
by right, title, or descent accruing hereafter, any real estate in the 
State of Nebraska.” The Court held, nevertheless, that the title 
vested in the corporation, and that it could be questioned by the 
State alone. 

Another late decision to the same effect is Fisk v. Patton, Utah 
Supreme Court, 1891.1 The statute of Utah under consideration 
in this case provides that “a corporation shall not have ‘power to 
enter into, as a business, the buying and selling of real estate.” 

The Court say: “It will be observed that this statute, while it 
denies to a corporation the power to engage in buying and selling 
real estate as a business, affixes no penalty, by forfeiture or other- 
wise, for its violation. The buying and selling of real estate by a 
corporation is not a crime under this statute, nor is the business 
an immoral one, and while a stockholder might by proper proceed- 
ings prevent a corporation from engaging or continuing in the 
business of buying and selling real estate, we do not think that 
the corporation forfeits its title to real estate bought in violation 
of the statute.” ? 

And in the latest case on the subject, the New York Court of 
Appeals held that the question whether it is contrary to the policy 
of that State to permit a foreign corporation to take, hold, or con- 
vey land in the State is between the corporation and the govern- 
ment, and is not open to others.® 

In conclusion, it may be well to note that the case of a devise to 
a corporation, under any of the conditions stated, is, when the 
heir of the devisor is the party complaining, distinguishable from 
the case of a conveyance. Here the rule contended for does not 
apply, because the will under which the devise is made does not 
take effect until the testator’s death, and then, if his property is 
not legally devised, no title rests for a single moment in the 
devisee, but it vests instantly in the heir-at-law or next of kin, 
who accordingly have a standing in Court to raise the question of 
the capacity of the corporation to take.* 

Arthur M. Alger. 


TAUNTON, Mass. 


1 36 Amer. & Eng. Corp. Cases, 669. 

2 See also Gilbert v. Hole, So. Dakota (1891), 36 Amer. & Eng. Corp. Cases, 664. 

8 Lancaster v. Amsterdam Improvement Co., 140 N. Y. 576, 586. 

* Jn re McGraw’s Estate, 111 N. Y.66; Trustees of Davidson College v. Chambers’s 
Executors, 3 Jones Equity (N. C.) 253; Wood v, Hammond, 16 R. I. 98. 
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SUCCESSIVE PROMISES OF THE SAME 
PERFORMANCE. 


OME difference of opinion and judicial decision has existed 
in regard to the possibility of the same promise or perform- 
ance, serving as consideration for successive promises, and an 
examination of the question has the indirect value of testing the 


adequacy of received definitions of consideration. The cases may | 


be divided into two classes, first, where the successive promises 
are made by the same party; second, where they are made by 
different parties. 


I. 


A frequent and convenient illustration of the first class arises 
where a builder engages to build a house in consideration of a 
promise by the owner of the land to make specified payments. 
Subsequently, the builder, finding his contract will prove unprofit- 
able, informs the landowner that unless additional compensation is 
promised, work on the building will cease. Thereupon the land- 
owner says, that if the builder will build the house, or agree to 
do so, further payment will be made. The house is accordingly 
built, and the landowner then refuses to pay more than the 
amount originally agreed upon. 

The obvious objection to the second agreement, whether uni- 
lateral or bilateral in form, is, that as the builder was already 
bound to build the house, he suffers no detriment in building it 
or in repeating his promise to build it, and the landowner receives 
no benefit to which he was not previously entitled. Nevertheless, 
many decisions in this country have held such a second agree- 
ment constitutes a valid contract, and the objection just men- 
tioned has been met, either by the statement that the second 
agreement was evidence of a rescission of the earlier contract, or 
by the argument that the prior contract would not have been 
performed, and though the non-performance would have subjected 
the promisor to liability to pay damages, his actual performance 
might be a greater benefit to the other party than a right of 
action. 
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The earliest cases involving the point are two English nisz 
prius decisions. In those cases seamen had refused to work as 
they had agreed to do, by shipping articles, unless they were 
promised additional wages, and such a promise having been made, 
action was subsequently brought for breach of it. It was held 
that the seamen could recover only the wages which were origi- 
nally agreed upon. In the first case, the decision was based on 
the ground that the second agreement was contrary to public 
policy. But in Stilk v. Myrick, Lord Ellenborough, while approv- 
ing the earlier decision, doubted whether public policy was the 
true principle on which the decision was to be supported. “There 
was no consideration for the ulterior pay promised to the mariners 
who remained with the ship. Before they sailed from London, 
they had undertaken to do all they could under all the emergencies 
of the voyage. . . . Therefore, without looking to the policy of 
this agreement, I think it is void for want of consideration.” Since 
these decisions, it does not seem to have been doubted in England 
_that neither the promise to do a thing, nor the actual doing of 
it, will be a good consideration if it is a thing which the party is 
already bound to do by contract with the other party. The early 
decisions have been followed in later cases presenting the same 
facts.2 No other cases seem to have arisen in England, as they 
have in this country, where the earlier obligation grew out of a bi- 
lateral obligation, subsisting at the time of the second agreement 
to do something other than pay money. And only in such a case is 
it possible to reason, that the earlier obligation has been rescinded 
by mutual consent,’ but, from the language used by English cases 
and text-writers, and the decisions already referred to, it is fair to 
_ suppose that unless clear evidence of a rescission of the earlier 
' contract was presented the subsequent agreement would be held 
nudum pactum. And the making of the subsequent agreement 
in order to avoid a breach of the earlier, would not be regarded as 
such evidence. 


1 Harris v. Watson, Peake, 72; Stilk v. Myrick, 2 Camp. 317. 

2 Frazer v. Hatton, 2C. B. N. s. 512; Harris v. Carter, 3 E. & B. 559. 

8 A debt or other unilateral obligation cannot be extinguished by parol agreement. 
See infra, p. 35, note 2. 

* See Bayley v. Homan, 3 Bing. N. C. 915; Jackson v. Cobbin, 8 M. & W. 790; 
Willis v. Peckham, 1 Br. & B. 515; Crowhurst v. Laverack, 8 Ex. 208; Mallalieu v. 
Hodgson, 16 Q. B. 689; Leake on Contracts (3d ed.), 538, 539; Pollock on Cont. 
(4th ed.) 176. 

5 Harris v. Carter, 3 E. & B. 559. 
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A few years after the decision of Stilk v. Myrick, a similar case 
arose in the highest court of New York,! and the court, after stat- 
ing that the enforcement of the agreement to pay higher wages 
was contrary to public policy, stated, as another ground of deci- 
sion: “ The promise to give higher wages is void for the want 
of consideration. The seamen had no right to abandon the ship 
at Beaufort, and a promise to pay them an extra price for abstain- 
ing from doing an illegal act was a nudum pactum.” 

Oddly enough, in the same volume of reports is contained the 
case which has served in large part as the foundation for the doc- 
trine that a second agreement, made after refusal to perform a 
prior one, is binding® In Lattimore v. Harsen, the plaintiffs and 
defendant had entered into a written contract by which the plain- 
tiffs agreed, under a penalty of $250, to open a cartway for $900. 
After some part of the work was done, the plaintiffs became dis- 
satisfied with their contract and determined to abandon it. The 
defendant then agreed that if they would go on and complete the 
work, he would pay them by the day without reference to the 
written contract. The court allowed the plaintiffs to recover under 
the second agreement, and said, “ By the former contract, the 
plaintiffs subjected themselves to a certain penalty for the non- 
fulfilment, and if they chose to incur this penalty, they had a 
right to do so, and notice of such intention was given to the de- 
_ fendant, upon which he entered into the new arrangement. Here 
was a sufficient consideration for this promise.” Bartlett v. 
Wyman was not cited. In Massachusetts, a few years later, a 
similar question arose in regard to a building contract, and in that 
case also the plaintiff was allowed to recover; the court saying 
that “the first contract was waived.” These cases have since 
been followed, not only in New York‘ and Massachusetts,® but 
in several other States.6 Sometimes, as in Bishop v. Busse,’ the 
decision of the court is rested on the assertion that the promisor 


1 Bartlett v. Wyman, 14 Johns. 260. 
Lattimore v. Harsen, 14 Johns. 330. 

8 Munroe v. Perkins, 9 Pick. 298. 

* Stewart v. Keteltas, 36 N. Y. 388. 

5 Holmes v. Doane, 9 Cush. 135; Rollins v. Marsh, 128 Mass. on; ; Rogers z. 
Rogers, 139 Mass. 440; Thomas v. Barnes, 156 Mass. 581, 584. 

6 Stoudenmeier v. Williamson, 29 Ala. 558; Bishop v. Busse, 69 Ill. 403 ; Cooke v. 
Murphy, 70 Ill. 96; Coyner vw. Lynde, 10 Ind. 282; Moore v. Detroit Locomotive 
Works, 14 Mich. 266; Goebel v. Linn, 47 Mich. 489; Conkling v. Tuttle, 52 Mich. 130; 
Osborne v. O’Reilly, 42 N. J. Eq. 467 ; Lawrence v. Davey, 28 Vt. 264. 

7 69 Ill. 403. 
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probably considered the right to recover damages for breach of 
the prior contract of less advantage than actual performance of 
the promise, and this advantage to the promisor, is, it is said, 
sufficient consideration to support the second promise. In other 
cases, as in the Massachusetts decisions, a rescission of the earlier 
contract is relied on. Neither reason will support the decisions. 
Granting that a benefit or advantage moving from the promisee 
to the promisor is a good consideration, surely nothing can be 
regarded by the law as a benefit to the promisor unless it is 
something more than what he was already entitled to. The cases, 
therefore, demand the further assumption that, on breach of the 
original contract or on the announcement that it was about to be 
broken, the only thing to which the other party was entitled was 
aright of action for damages. If this be granted, it is obivous, 
that the substitution of performance, or a promise of performance, 


of the original contract for such a right of action affords ample 


consideration for a promise. But this cannot be granted. It is 
doubtless true that a promisor can always refuse to perform his 
promises, and in most cases the only liability he incurs thereby is 
to pay damages, but this is far from saying that when one enters 
into a contract he in effect agrees to perform or pay damages at his 
option. His duty is to perform the contract, and his co-contractor 
is entitled to the performance.! If the duty is not performed, the 
only relief the law can generally give is an award of money 
damages; but the inadequacy of a legal remedy to the plaintiff’s 
right is not peculiar to the law of contracts. It would be an odd 
statement of the law to say that one who takes another’s property, 
believing it to be his own, has a right to retain it on paying its 
value, and that the owner has no right to the property, but only to 
a right of action of damages. Yet, in such a case also, an award 
of money-damages equal to the value of the property is generally 
the owner’s only relief. Probably no court would sustain a prom- 
ise made in consideration of the surrender of converted property 
to its owner,” yet the promjsor certainly may derive a benefit from 


1 This is illustrated by the cases in equity which hold that a contract if of such a 
nature as to be enforceable in equity will be specifically enforced, though the contract 
provides that in case of breach the damages shall be liquidated at a specified amount. 
The defendant has no right to pay the damages and claim exemption from his promise. 
See Fry on Specific Performance, chap. iii. 

2 See Cowper v. Green, 7 M. & W. 633; McCaleb v. Price, 12 Ala. 753; Crosby wv. 
Wood, 6 N. Y. 369; Jones uv. Miller, 12 Mo. 408; Cleveland v. Lenze, 27 Ohio St. 383. 
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the surrender which he might not otherwise obtain. But here, 
as in the general class of cases under consideration, it is a benefit 
to which he has a right, whether the right is, or is not, adequately 
enforceable. 

The rescission of the prior contract may seem a more plausible 
ground to rest the decisions on; and it must be admitted, at the 
outset, that a rescission of one contract and the substitution for it 
of another in regard to the same subject-matter is not only possible, 
but is in fact very common. But a narrower question than that 
is presented, namely: Is the refusal of a contractor to perform his 
contract, and the subsequent promise by the other party of greater 
compensation than the original contract provided for, in order to 
induce performance, evidence sufficient to justify a court or a jury 
in finding that a rescission has in fact taken place? It is submitted 
that it is not, that no intention is shown to release the contractor 
from his promise, but rather soniething additional is promised him — 
to induce him to perform it.) Further, it may well be doubted 
whether a refusal to go on with a half-performed contract unless 
further compensation is given is not such compulsion as might 
justify a recovery of money actually paid,” and @ fortiori invalidate 
a promise secured by such means. Take, for instance, the case 
of Goebel v. Linn. There, the defendants, brewers, had made a 
contract for ice for a year, at two dollars a ton. In the spring, 
the ice company notified the defendants that they should no longer 
deliver ice at the contract price. One of the defendants testi- 
fied without contradiction that no ice could be procured of other 
parties at the time, that shortly before the company’s refusal 
ice was obtainable, and that this was called to the attention of 
the manager of the company, but that he said the company would 
fulfil its contract. Failure to obtain ice would have involved a 
direct loss of stock on hand valued at $15,000, and an indirect 
Joss of business. Under these circumstances the defendant agreed to 
pay three dollars and a half a ton, and gave notes for ice received 
at that rate, on one of which the action was based. The defendant 
was held liable. Cooley, J., who delivered the opinion of the court, 
seems to rest the decision on the fact that it was an advantage to 
the defendants to make a new arrangement rather than sue for 
damages, and the facts he said did not show duress. This seems 


1 See Harris v. Carter, 3 E. & B. 559. 8 47 Mich. 489. 
2 See Keener on Quasi Contracts, chap. xi. 
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a very harsh decision) In Endriss v. Belle Isle Co.,2 where 
the facts were similar, the brewer, having paid for ice received, 
according to the second agreement, brought an action for damages 
for breach of the original contract, and was held entitled to submit 
to the jury the question whether that contract was rescinded. It 
is hard to reconcile this with the preceding case? which seems 
necessarily to treat the prior contract as rescinded. Otherwise, 
there was no value given or received for the note, and besides the 
circuity of action which would result from allowing a recovery in 
both actions should have been a sufficient reason for a different 
decision in an action on the second contract. 

If excuse is needed for saying so much, it is to be found in the 
fact that the cases criticised, though contrary, it is believed, to the 
law of England, and to general principles universally admitted, 
perhaps represent, on the exact point which they cover, the weight 
of American authority. There are, however, decisions to the 
contrary. In Ayres v. Chicago, Rock Island & Pac. R. R. Co.,! 
it was held that a promise to pay additional compensation to a 
railroad contractor, upon his refusal to comply with a contract to 
construct a railroad, was void. Decisions to the same effect have 
been made in a few other cases,> and in Illinois and Michigan late 
decisions make it probable that the earlier cases referred to above 
would not be followed to their full extent.® 


II. 


Turning now to the second class of cases of which it was pro- 
posed to treat, we find curiously enough that in England perform- 
ance or promise of performance of something which one was at 
the time bound to perform by contract with a third person is held 
a sufficient consideration, while in this country the contrary is 
held almost universally, though, in many jurisdictions, as just 
shown, a previous contract between the same parties does not 


~ VItis criticised in Lingenfelder v. The Wainwright Brewing Co., 103 Mo. 578, 594. 

2 49 Mich. 279. 

8 Rogers v. Rogers, 139 Mass. 440, is a contrary decision. 

# 52 Iowa, 478. 

’ McCarty v. Hampton Assoc., 61 Iowa, 287; Lingenfelder v. The Wainwright 
Brewing Co., 103 Mo. 578; Festerman v. Parker, 10 Ired. 474; Erb v. Brown, 69 Pa. 
216. See also Proctor v. Keith, 12 B. Mon. 252; Eblin v. Miller’s Exec., 78 Ky. 3713 
Conover z. Stillwell, 34 N. J. L. 54, 57. 

6 Nelson v. Pickwick Associated Co., Ill. 30 App. 333; Golds Borough v. Gable, 140 
Ill. 269; Widiman v. Brown, 83 Mich. 241. 
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invalidate the second agreement. The well-known cases of Shad- 
well v. Shadwell,! and Scotson v. Pegg,” establish the English 
law.* In both cases the second contract was unilateral, actual 
performance of the earlier obligation being the sole consideration 
of the promise sued on. The cases seem to be rested on the 
ground that the performance was a benefit to the defendant, and 
it is on this ground alone that they can be rested. This is the 
only class of cases where it is possible for the promisor to receive 
a benefit to which he was not previously entitled, moving from the 
promisee, and yet the promisee suffer no detriment. The promisor 
has certainly received something to which he was not entitled, but 
the promisee has done nothing which he was bound not to do. 
If the ordinarily received definition of consideration is accurate — 
that it is some detriment to the plaintiff 0x some benefit to the 
defendant :noving from the plaintiff—these decisions are sound. 
The definition, however, it need hardly be said, originally had no 
reference to this class of cases. It is a statement of the past 


history of consideration, rather than of the present doctrine. No . 


doubt, during its development consideration meant something more 
or different than something given by the promisee in exchange for 
the promise, but that is the end to which it gradually tended, and 
which it may now be held to have reached.* This definition makes 
what the promisee gives —that is, the detriment® suffered by him 
— the universal test of the sufficiency of consideration, and by this 
test, as the promisee has given nothing which he was not already 
bound to give, the promise is not binding. If it be argued that 
judges have said that consideration may be either a benefit or a 
detriment so many times that it is now law, the answer is that they 
have also said a great many times that doing what one is bound to 
do is not a good consideration, and both these propositions cannot 
be true. The American cases hereafter cited, which not only lay 


1 30L.J.C.P.145. Cited with approval in Pegge v. Lampeter Union, L. R.7 C. P. 
56, 371. 

26H. & N. 295. 

8 Jones v. Waite, 5 Bing. N.C. 341, a decision’of the Exchequer Chamber (affirmed 
in the House of Lords, 9 Cl. & F. 101), seems not to have been cited or considered in 
Shadwell v. Shadwell and Scotson v. Pegg. Although that decision turned on a differ- 
ent point, the language and reasoning of several of the judges is clear authority that 
the second agreement is invalid. 

# Langdell, Summary, § 64; Pollock on Contracts, chap. iv. ° 

5 Detriment is used in a broad sense. It is intended to include doing or veliatitbie 
from doing anything whatever, when the promisee had the right to adopt a contrary 
course. 
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down the general rule that doing what one is bound to do is not 
a good consideration, but apply it to this class of cases, therefore 
carry out to its logical conclusion the doctrine of consideration, 
in making the test what the promisee has given, not what the 
promisor has received. 

Conceding most of this argument, an attempt has been made 
by some to distinguish unilateral and bilateral agreements. In — 
Professor Langdell’s Summary of the Law of Contracts,! it is said: 
“Tt will sometimes happen that a promise to do a thing will be a 
sufficient consideration when actually doing it would not be. Thus, 
mutual promises will be binding though the promise on one side be 
merely to do a thing which the promisee is already bound to a third 
person to do, and the actual doing of which would not, therefore, be 
a sufficient consideration. The reason of this distinction is, that a 
person does not, in legal contemplation, incur any detriment by do- 
ing a thing which he was previously bound to do, but he does incur 
a detriment by giving another person the right to compel him to 
do it, or the right to recover damages against him for not doing it. 
One obligation is a less burden than two (2. é. one to each of two per- 
sons), though each be to do the same thing.” The same distinction 
is also involved in the discussion of the subject by Sir Frederick 
Pollock, in the first edition of his treatise on the law of contracts.? 
Sir William Anson, however, pointed out a fallacy in this line of 
reasoning,® in that it assumes that the second promise does impose 
an obligation upon the promisor. As both parties to a bilateral 
contract are bound or neither is bound, this assumption involves 
the further assumption that the second promise is itself a sufficient 
consideration to support the counter-promise, — the very point in 
dispute. Anson then suggests another line of reasoning to sus- 
tain the second agreement. “The case may however be put in 
this way; that an executory contract may always be discharged 
by agreement between the parties; that A and M, parties to such 
an agreement, may thus put an end to it at any time by mutual 
consent; that if X says to A, ‘Do not exercise this power, insist 
on the performance by M of his agreement with you, and I will 
give you so and so,’ the carrying out by A of his agreement, or 
his promise to do so, would be a consideration for a promise by 
X. A in fact agrees to abandon a right which he might have exer- 
cised in concurrence with M, and this, as we have seen, has always 


1 Sect. 84. 8 Anson, Contracts (1st ed.), 80. 
2 Pollock, Contracts (ist ed.), 158. 4 Page 81, 
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been held to be consideration for a promise.” This reasoning is 
adopted by Pollock in the later editions of his treatise.’ 
It seems impossible to dispute Anson’s criticism of the theory 
advanced by Pollock and Professor Langdell, but it has not been al- 
ways observed that the same criticism may be made in the case of 
every bilateral contract if the test of the sufficiency of consideration 
is defined, as it usually is, as a benefit conferred upon the promisor 
or a detriment suffered by the promisee. To enter into a binding 
obligation to do or not to do anything whatever is always a detri- 
ment, and on the other hand, unless a promise imposes an obliga- 
tion, no promise whatever can be considered a detriment. It is, 
therefore, assuming the point in issue to say a promise is a detriment 
because it is binding. There are but two ways out of the difficulty. 
The first is to say that for the purpose of testing the sufficiency of 
consideration the law assumes that the promise is binding, or, in 
other words, mutual promises, unless merely repetitions of previous 
obligations to the same person, are always sufficient consideration 
for each other. The other way is to revise slightly the test of con- 
sideration in a bilateral contract, seeking the detriment necessary to 
support a counter-promise, in the thing promised, and not in the 
promise itself. Ifthe first way is adopted, the result is that not only 
is a promise to do something which the promisor is then bound by 
contract with a third person to do, a good consideration, but so also 
is a promise to receive a pure benefit, a promise to forbear a ground- 
less suit against a third person, and a promise to refrain from com- 
mitting a tort against a third person. These consequences seem 
sufficient reason for discarding this theory. Ifa promise to receive 
a pure benefit, for instance a gift, is sufficient consideration for a 
promise to give it, an easy way is offered to make, in effect, a valid 
gift without delivery ; and it may well be doubted whether the courts 
would sanction such a result.2, A mutual agreement to rescind a\\ 
unilateral obligation, which is much the same thing as a promise to \ 
give, is, it is well settled, ineffectual.2 There is nothing in the 
cases relating to forbearance and promises of forbearance.to warrant 
the supposition that the case would be treated differently when the 
groundless suit to be forborne is against a third person, and an in- 


1 4th ed., pp. 178, 179. 
2 Holmes, Common Law, 304. 
8 Foster v. Dawber, 6 Ex. 839, 851; Williams v. Stern, 5 Q. B. D. 409; Westmore- 


land v. Porter, 75 Ala. 452; Crawford v. Millspaugh, 13 Johns. 87 ; Kidder v. Kidder, 
33 Pa. 268. 
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complete search has revealed at least one case where such a promise 
was held an insufficient consideration! It is of course certain that 
a promise to forbear to commit a tort against a third person is 


not a valid consideration. This must be accounted for under the 


view now criticised as resting solely on public policy, but it has 
generally been supposed that such an agreement also lacked con- 
sideration. We are therefore driven to the alternative of modify- 
ing the ordinarily received definition of consideration. If the test 
of the sufficiency of consideration be made whether the promisee 
has incurred a detriment at the request of the promisor (which 
would constitute a unilateral contract), or has promised something 
the performance of which will be, or may be,? a detriment (which 
would constitute a bilateral contract), logical consistency is at- 
tained. Nor is it attained at the expense of disregarding the author- 
ities. The assertion is ventured that an examination of the cases 
will show that, however, judges define consideration, when they 
examine the sufficiency of consideration, either in case of unilateral 
or bilateral contracts, it is the thing to be done which they con- 
sider, —the performance, not the fact that there is an obligation 
to perform.® 

Furthermore, in 1875, Lush, J., delivering the opinion of the 
Court of Exchequer Chamber, in Currie v. Misa,‘ said, “ A valuable 
consideration, in the sense of the law, may consist either in some 
right, interest, profit, or benefit, accruing to the one party, or some 
forbearance, detriment, loss, or responsibility, given, suffered, or 
undertaken by the other.” This definition, which involves substan- 
tially the distinction contended for, is adopted by Pollock® and 
Anson.® 

Though Anson’s criticism of the theory advanced by others 
must be deemed sound, his own explanation cannot be accepted 
as satisfactory. It may be granted that a promise not to re- 
scind the earlier contract would serve as consideration for a 
promise. It is doubtful whether merely failing to rescind would 


1 Bates v. Sandy, 27 Ill. App. 552. 

2 It is sufficient if the performance promised may be a detriment. A promise to 
insure, for instance, may be performed in a particular case without detriment, but the 
chance that it may not be is sufficient to make it a good consideration. 

8 See, for instance, Lord Abinger’s reasoning in Jones v. Waite, 5 Bing. N. C. 341, 
356, or that of Brown, J., in Robinson v. Jewett, 116 N. Y. 40, 53. In each of these 
cases, speaking of a contract clearly bilateral, the court pointed out the insufficiency 
of the thing promised. 


4 L. R. 10 Ex. 153, 162. § 4th ed., p. 167. 6 2d ed., p. 69. 
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be sufficient without proof that the willingness of the other party 
to the contract made rescission possible, and therefore refraining 
from it a detriment. But the great difficulty with the theory is 
that it does not fit the facts. It may well be that one of the 
parties to the second contract is not aware of the existence of 
the earlier contract, and, in any event, a rescission of the earlier 
contract might obviously be made without liability on the second 
contract if the performance promised was actually carried out. If 
that be done, the second promisor cares nothing whether the origi- 
nal contract remains in force or is abrogated.! 

It may, however, be argued that though performance of the 
prior contract be not a good consideration because unless it ap- 
pears that both parties to that contract were willing to rescind, no 
detriment to the promisee can be found, yet a promise of such per- 
formance is a good consideration because, owing to the possibil- 


ity of a rescission or other excuse for not carrying out the prior -— 


contract, performance of the second contract when the time for 
performance comes may be a detriment. This is the strongest 
argument that can be made in support of the second contract. 
But it goes too far. In every case where the promisor is already 
bound to do the thing promised, it is possible that, before the time 
the performance arrives, the earlier bond may be released by 
change in the law or otherwise. The truth is that the law deals 
with the question, and as a practical matter must deal with the 
question, on the supposition that the obligations binding the par- 
ties to-day will continue to bind them, and hence the second prom- 
ise is nudum pactum. 

There is but one case in which the court takes the distinction 
between the validity of a unilateral and a bilateral contract put 


forward by Sir Frederick Pollock and Professor Langdell, though . 


afterwards withdrawn by the former. In Merrick v. Giddings,? 
on the authority of these writers, the distinction was asserted. 
Since Anson’s criticism of this view and Pollock’s withdrawal of 
it from the later editions of his treatise, Merrick v. Giddings is 
not likely to be followed, and certainly it is of doubtful expediency 
to establish so delicate a distinction between bilateral and unilat- 


1 It must be remembered that English text-writers labor under the disadvantage of 
feeling bound to support and furnish some explanation of the decisions in Shadwell v. 
Shadwell and Scotson v. Pegg. If it were not for this, it is quite possible that the 
matter would be discussed in another fashion. 

2 1 Mack. (D. C.) 394. 
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eral contracts. The almost uniform current of authority in this 
country is that neither performance nor promise of performance 
of what one is already bound to do by contract with a third person, 
is a sufficient consideration to support a promise.! 

The only American authority to the contrary, aside from Merrick 
v. Giddings, is a remark in Day v. Gardner,? which was a bill to 
foreclose a mortgage, in defence of which there was set up a con- 
tract, that if the defendant paid certain taxes the mortgage should - 
be reduced. The court, after holding that the defendant was not 
otherwise liable to pay the taxes, said: “ But if a personal liability 
had existed, the duty which such liability would have imposed would 
have been a duty to the government, which was entitled to the taxes, 
and not to the mortgagee; and I am not prepared to say that, in 
such a condition of affairs, the collateral benefit resulting to the 
mortgagee from the payment of taxes which were entitled to prior- 
ity in payment over his mortgage, would not constitute a perfectly 
valid consideration for such a contract as that on which the de- 
fence in this case rests.” But this detwm can have little weight 
as against the numerous decisions already cited, which enforce the 
rule, at once logical, readily understood and applied, and as just 
in its operation as any hard-and-fast rule can be, that neither 
performance nor promise of performance of what one is already 
bound to perform is a valid consideration. 


Samuel Williston. 


1 See Johnson’s Adm. v. Seller’s Adm., 33 Ala. 265; Havana Press Drill Co. zv. 
Ashurst, 35 N. E. Rep. 873 (Ill. 1893); Peelman v. Peelman, 4 Ind. 612; Ford vz. 
Garner, 15 Ind. 298 ; Reynolds v. Nugent, 25 Ind. 328; Ritenour v. Mathews, 42 Ind. 
7; Brownlee v. Lowe, 117 Ind. 420; Newton v. Chicago, &c. Ry. Co., 66 Iowa, 422}; 
Schuler v. Myton, 48 Kan. 282; Putnam v. Woodbury, 68 Me. 58; Gordon v. Gordon, 
56 N. H. 170; Bartlett v. Wyman, 14 Johns. 260; Vanderbilt v. Schréyer,gr N. Y. 
392; Seybolt v. N. Y., L. E. & W. R. R. Co., 95 N. Y. 562; Robinson v. Jewett, 116 
N. Y. 40; Sherwin v. Brigham, 39 Ohio St. 137; Wimer v. Overseers of the Poor, 104 
Pa. 317; Davenport v. Congregational Society, 33 Wis. 387. 

2 42 N. J. Eq. 199. 
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WOMAN IN EARLY ROMAN LAW. 


HE foundation of archaic society, or, if the expression be per- 


mitted, its legal unit, at least among all branches of the - 


Aryan race whose histories and antiquities are known to us, was 
the family, and not, as in modern tires, the individual. Hence it 
would be but natural that woman’s position in law would be 
largely, if not wholly, determined by her position in the legal unit. 
And as the conception of the ancient family or, perhaps, to speak 
more correctly, the particular line which the conception followed, 
was due in a very marked degree, to the peculiar religious beliefs 
of early times, it is imperative that we premise our present investi- 
gation with an examination of the religion of men of even greater 
antiquity than the Roman of history. 

The Aryans,” as far back in the night of ages as our gaze can 
penetrate, never believed that at the close of man’s short earthly 
existence all was ended for him. They looked upon death, not as 
a dissolution of our being, but simply as a change of life. In the 
belief of these primitive men, the human soul after death resided 
with its body in the tomb. From its living descendants it de- 
manded sacrifices and food offerings. Each family, therefore, had 
its own tomb always situated near the house, so that the living 
could easily hold communion with the dead. The happiness of 
the dead depended on this proximity to the living. Though no 
longer of this life, they still needed the food and drink prepared 
for them by their pious descendants. In return, they protected 
the living, and gave them pure thoughts and a happy life. The 
failure to make the proper offerings to his ancestors was the most 
impious act that a man could be guilty of. The deserted dead 
fell from their blissful state. They became malignant demons, 


1 The period to which this essay is confined cannot be shown by exact dates. 
Suffice it to say, however, that only that portion of woman’s legal history is here exam- 
ined, which is antecedent to the time when, in the last years of the republic, she began 
her memorable advance from legal nonentity to her enviable position as the decided 
favorite of Roman jurisprudence. 

2 The theory here advanced of the ancient religion of Italy is that of Fastel de 
Coulanges, as found in “ La Cité antique,” English translation, by Willard Small, Bos* 
ton and New York, 1889, pp. 15-48. 

8 Coulanges, The Ancient City, Mr. Small’s translation, p. 15. 
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the only object of whose spiritual existence was the torment and 
final destruction of their undutiful posterity. Such “ negligence 
was nothing less than the crime of parricide, multiplied as many 
times as there were ancestors in the family.”! The logical result 
of such a religion could be nought else than the closer union of 
the members of a family, and, finally, the firm establishment of the 
family as the unit of any subsequent political group. 

There was another religious custom of those primitive times 
so closely linked with the worship of the dead that both, at the 
time they become known to history, though perhaps originally 
distinct (a-question now impossible to determine), formed together 
but one religion. This was the worship of the sacred fire, which 
in the far interior of every Roman house burnt with an undying 
flame upon the family altar. This fire was to these ancient men 
a god, a powerful, beneficent god, whose protection they were con- 
tinually beseeching. Yet the sacred fire of each household was 
but the special providence of its own particular family, and was 
sometimes called by the name of an ancestor. For in the practice 
of this twofold religion there were no rules common to all the 
families of a community or a race. The rites and ceremonies of 
each household were secret. The divine fire and the ancestral 
spirit were blended into the household gods (Lares, Penates). 
These gods protected their own worshippers, and left the stranger 
to the care of his own divinities. No interference on the part of 
the community or state, even in much later times, was ever 
thought of. 

Of this exclusive religion of the family, the father was the high- 
priest. He had supreme authority in all matters pertaining to the 
family worship; he alone was able to perpetuate the ancestral 
religion, by teaching his sons the songs, rituals, and ceremonies 
that he had learned from his father; and on his death he too was 
numbered among the ancestral gods. Before the family altar 
women had no independent place. They took part in the cere- 
monies only through their fathers or husbands. Nor did they 
attain godship after their decease. In death, as in life, their iden- 
tity was lost in that of their male relatives. And in this old 
religious supremacy of the man, rather than in his physical supe- 
riority, do we find the origin of woman’s political and legal sub- 
ordination, so characteristic of ail, or nearly all, Aryan races. 


1 Coulanges, ui supra, p. 43. 
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These primitive men had no conception of creation; to them gen- 

eration was the transcendent mystery of life. In their belief the 
male alone possessed the power of reproduction. ‘“ The generator 
appeared to them to be a divine being, and they adored their 
[male] ancestor.” } 

The law accepted this supremacy of the father because no other 
-conception of the paternal position could have been possible to 
believers in this old religion. From his position as high-priest 
of the family worship came that life-long authority over the other 
members of his household bestowed by this archaic society upon 
the father, — that authority which, known in Roman jurisprudence 
_as Patria Potestas, is in its effects the most far-reaching subject 
of the early private law of Rome. 

In ancient times, the father’s control over his children, 2. ¢. the 
patria potestas, was probably so nearly assimilated to the power of 
the master over the slave that it would be difficult to say wherein 
a child’s position was superior to a slave’s. “The heir, as long 
as he is a child, differeth nothing from a slave, though he be lord 
of all.”? However, when history first reveals to us the practical 
exercise of this power, there had evidently been some modification 
of pristine severity. Rome’s public law (jus publicum) took no 
notice whatever of the father’s Jotestas. A son under power could 
hold any office in the state, and could, as judex, even pass judg- 
ment on his father’s contracts, and punish his delinquencies. On 
the other hand, in the domain of private law (jus privatum) the 
authority of the father continued undiminished during the whole 
period of the republic, and for many years of the empire. At the 
birth of a child, the father was the sole judge of its legitimacy. 
He could expose the new-born babe or condemn to death the 
full-grown son. His was the right to emancipate or adopt a child. 
He could sell his own flesh and blood to another; though herein 
the son’s plight is seen to have been better than the slave’s; for 
when sold to a Roman citizen the son retained his freedom as to 
public rights, and only his labor or its fruits could be claimed by 
his purchaser. On the other hand, the son was as incapable of 
possessing, and therefore of transmitting, title to any property, as 
the slave; and though he could acquire legal rights, everything 
the child under power acquired at once became the property of 
his father. No action whatever could lie between father and son, 


1 Coulanges, di supra, p. 45. 2 Galatians, iv, 1. 
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as the jurists held that their legal identity was so complete as to 
render such a proceeding equivalent to the father suing himself. 
For the same reason, contracts between them were impossible. 
An injury done the son was done the father, who alone could 
bring suit for the proper damages. The father, was, however, 
responsible for his son’s torts; but he could escape the legal 
penalties in such cases by surrendering the person of the wrong- 
doer to the complainant. 

Thus, we see that the authority of the father over the son was 
in nowise constrained by law. What few checks there were, were 
imposed by religion. A man who sold his married son was given 
over to the infernal gods. When a father contemplated the death 
of a child, he was required to summon a council of its blood rela- 
tives, maternal as well as paternal, to whom he was to submit the 
question of the child’s death. But the power of this council was 
merely advisory. If the father had the hardihood to brave public 
opinion and to defy religious excommunication, he could in no 
way be prevented from even the severest exercise of his paternal 
power. 

We have given this somewhat lengthy exposition of the patria 
potestas, and the son’s place under it, because from the status of 
the son we have already learned, to a great extent, the condition 
of the daughter. For, as long as the paterfamilias lived, whatever 
difference there was in the conditions of the son and daughter, as 
far as their private rights were concerned, was entirely in favor 
of the son. The unmarried daughter, like the son, was entirely at 
the disposal of the father, who could sell her or condemn her to 
death; and while an early law prohibited altogether the exposure 
of male infants, except in cases of deformity, the only restriction 
placed upon the exposure of female infants was the rule that the 
father should rear at least his first-born daughter. Custom in 
some respects was favorable to girls, as it was early looked upon 
as a most barbarous and inhuman act to make a noxal surrender 
of a daughter. And in the inheritance of her father’s estate the 
daughter took an equal share with the son, provided she had not 
by marriage left her father’s family. 

On the other hand, the public law of Rome did not recognize 
woman at all. Women were answerable for their misdeeds to the 
family judge, the father or husband, as is proven by Livy’s account 


1 In Roman law, noxae deditio (noxal surrender), 
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of the suppression of the worship of Bacchus at Rome.! In this 
case the men were punished by the state, but the women had to 
be given over to the private jurisdiction of the family. A passage 
from Gaius also well illustrates the complete ignoring of women 
by the public law of Rome. “It should be noted,” says he, “ that 
nothing can be granted in the way of justice to those under power, 
z. @. to slaves, children, and wives. For it is reasonable to conclude 
that, since these persons can own no property, they are incompe- 
tent to claim anything in point of law.”? So we find that women 
were ineligible as witnesses in court. 

Another disability arising from their cunenmagtiiien by the 
public law of Rome, was their inability to make wills. In the 
early days of Rome a will could be made only in one of two ways: 
either by an oral declaration, when, on the eve of battle, the legion 
was drawn up in line (i procinctu), in readiness to march to the 
field; or by publication in an assembly called the comiztia calata, 
whose assent was necessary to the validity of the will. It is quite 
obvious that the first method was impossible for a woman; while 
it will be equally plain that she was unable to publish a will in the 
comitia, when we learn that women had no place in that assembly, 
none but heads of households, Roman citizens, being there admitted. 

When she reached the age of seven years, the Roman maiden 
could be betrothed by her father to the man of his choice; and 
the law by a pleasant fiction supposed that the intended groom 
was her choice also. For it was a lasting principle of Roman 
law that not only connubium (right of intermarriage), but also con- 
sent, were necessary to a valid tying of the nuptial knot. The 
term “consent” here included not only the woman’s consent but 
his also in whose power she was. By holding, however, that a 
daughter was entirely subject to her father’s will, the necessity of 
her consent was made merely nominal. And although, at this 
period, such an eminently just principle of law seems to have been 
a mere mockery, yet in the latter years of the republic, and during 
the empire, it was of great importance to women in their struggle 
for equal rights. 

Whether in early Rome suit could be brought for the non- 
performance of a marriage contract, is not now known, although a 
passage from Sulpicius Rufus,? an eminent jurist who flourished 


1 Book XXXIX., ch. 18. 2 Gaius IL., 96. 
8 Preserved by Gellius; see Smith, Dictionary of Greek and Roman Antiquities, 
article, Matrimonium, by Geo. Long. 
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about 700 A. U. C., shows conclusively that, in his time, at least, 
such a contract was actionable. 

Upon the marriage of a daughter, the father’s power over her 
was merely transferred to the husband. It was then called manus, 
and could arise only from a marriage sanctioned by law (justum 
matrimonium). Under the kings, and during the earliest days of 
the republic, there was but one form of marriage in which the 
patrician, then the only Roman citizen, would permit himself to 
take part. This was the marriage sanctioned by the old religion 
already spoken of. It was called Confarreatio. It took place in 
presence of the pontifexr maximus, and of ten witnesses, probably 


representative of the ten cuvi@ or wards of ancient Rome. In the 


words of Gaius, it was “a ceremony in which they used a cake of 
spelt (farreus panis), whence the name is derived, and various acts 
are required to be done with a traditional form of words.” It 
was entirely a matter of religion; and, doubtless, in the belief of 


‘the devotees of that ancient ancestral worship, it was the only 


ceremony by which the wife could be initiated into the mysteries 
of the family altar, and bear children to perpetuate the race, to 


-keep alive the sacred fire, and to make prayers and offerings to the 


ancestral dead. 

Another form of marriage, at first probably peculiar to the 
plebeians, was also recognized by the law as capable of conferring 
manus over the wife, and. fotestas over the children, though, most 
likely, not until after the passage of the Lex Camuleia, in the year 


308 A. U. C., repealing that enactment of the Twelve Tables? 


which forbade marriage between a patrician and a plebeian. This 
marriage was called Camptio, defined by Gaius as “an imaginary 
sale, in the presence of at least five witnesses, Roman citizens 
above the age of puberty, besides a balance-holder.”* In its ori- 
gin it was, undoubtedly, not an imaginary sale but a real one. 

Still another form of marriage, or more properly, another 
method of conferring on the husband power over his wife and 
children, was that peculiar acquisition —it can hardly be called 
ceremony, for there was but little ceremony about it — of the wife 
known as wsus. The husband, after a year of continuous cohabi- 
tation, acquired over his wife all marital powers. In other words, 
the husband gained the ownership of the wife by prescription, just 
as he would have done in the case of any movable chattel by the 


1 Gaius I.,112, Table XI. 8 Gaius I., 113. 
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undisturbed possession thereof for one year. The Twelve Tables, 
however, raised the wife so far above the chattel as to permit her, 
by absence from her husband’s house for three consecutive nights 
each year, to defeat the wsus,! and thus paved the way for the sub- 
sequent, gradual, yet steady amelioration of woman’s place in law. 
Yet it is almost incredible that, among a people who used the 
highest form of marriage known to antiquity, there should also 
arise a form of union .fit only for barbarians of the lowest type. 
Stranger still, within the lowest form were the germs of a better 
and brighter future for woman. The immediate results, however, 
of the higher forms of marriage were the same as those of the 
lower one of ownership by prescription. This anomaly of a high 
conception of the sacredness of the marriage tie, as illustrated by 
the Confarreatio ceremony, joined to such a low conception of the 
wife’s legal rights, to which conception was due the two lower 
forms of marriage, can be explained only by those peculiar reli- 
gious beliefs of the primitive Italians to which we have so often 
adverted. For had the husband’s superior physical strength, as 
is often urged, and not his religious supremacy, been the cause of 
this unlimited control over the wife’s person, the latter would have 
been looked upon simply as a slave to be used merely for the 
gratification of the master’s pleasures. Far otherwise, however, 
was the Roman wife. She was the means by which the religion 
was to be. kept alive; and, as we shall hereafter see, her social 
position was far better and happier than her legal rights, or her 
want of legal rights, would lead us to expect. 

Upon marriage, the wife, as we have intimated, was entirely freed 
from her father’s control. But she merely exchanged one master 
for another. She passed into her husband’s manus or, if he were 
in potestate, under the same control as he himself was. She was 
as incapable of performing a legal act as an inanimate object, with 
the single exception that, upon her husband’s death, she inherited 
his estate equally with her children. But this advantage was 
offset by the fact that she was incapable of inheriting anything 
from her father. Indeed she was no longer regarded as a relative 
of her blood father; but was considered as much a member of her 
husband’s family as if she had been born in it. All her own 
property, which, at this early date, was doubtless very little, vested 
absolutely in her husband, and upon the dissolution of the mar- 


1 Table VI. 
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riage there was no way in which she could recover it. Everything 
that she acquired during coverture, also, of course, became the 
property of her husband. In short, as the jurists expressed it, 
she stood to her husband in place of a daughter (/oco fiiiae). All 
his powers over her were acquired not as husband but as father. 
Nor is there any doubt that, in the earliest times, the authority of 
the man over his wife was as unlimited as his authority over his 
slaves or children. But great restrictions are said to have been 
placed upon the capricious exercise of this fearful power, even in 
legendary times. Romulus is credited with having forbidden the 
killing of a wife except for adultery or wine-drinking. He is also 
said to have enacted the law that-whoever sold his wife should be 
given over to the infernal gods; and if a wife were divorced on no 
just grounds, her ungrateful spouse’s property was forfeit, one half 
to Ceres, and one half to his wife or her family. But a fragment 
of Cato the Censor shows what a terrible power was still wielded 
over the wife, even in historical times: ‘“ The husband is the judge 
of his wife. If she has committed a fault, he punishes her; if 
she has drunk wine, he condemns her; if she has been guilty of 
adultery, he kills her.” In the same fragment this perfect type 
of the early Romans says: “If you were to catch your wife in 
adultery, you would kill her with impunity without trial; but if 
she were to catch you, she would not dare to lay a finger upon 
you, and indeed she has no right.” 

Just as, in the opinion of the Roman jurist, consent was the 
essential ingredient of the marriage contract, so he considered 
consent necessary also for the continuance of the nuptial state, 
and all that was needed by him for its dissolution was an expres- 

sion of such a desire by one of the contracting parties. And it 

was not until centuries after the fall of the republic that the law 
ever in any way regulated divorce. It is true that even in the 
earliest times a ceremony was necessary to dissolve the confarreate 
marriage; but this necessity was prescribed by religion and not by 

the civil law. Such dissolution of the marriage state was called 
Diffarreatio, and was the opposite process to Confarreatio. The 
cake was rejected in the presence of a priest and witnesses, and, 

instead of prayers, curses, spiteful and terrible, were pronounced 

by the quondam husband and wife. 
The marriage by Coemptio was dissolved by Remancipatio, which 


1 Fragment “De dote;” see Cato, his Quae Extant, H. Jordan, editor, Leipsic, 
1860, p. 68. 
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was nothing more than a resale of the wife to her father, or some 
other male relative. 

But it is in the form of dissolving the marriage by usus that 
we find the real origin of the peculiar Roman laxity in regard to 
divorce. Here all that was necessary was simply an expression 
of a desire or command by the husband that the wife should no 
longer dwell in his house. At the time of which we are now 
speaking in the dissolution of the wsvs marriage, as well as in the 
dissolution of the two higher forms of union, it is obvious that the 
wife was utterly powerless to make any resistance to a divorce 
pronounced by her husband, or on her side to repudiate him.) The 
theory of manus or marital power of the husband precluded all 
such privilege on the wife’s part. For many centuries, however, 
the Romans seldom or never took advantage of the unjust privilege 
thus permitted them by law; perhaps because the woman was so 
completely under subjection that no excuse was ever offered for 
its exercise. As a proof of the statement that divorces very unfre- 
quently, if ever, occurred, the old tradition that Spurius Carrilius 
Ruga, in the year 523 A. U. C., was the first Roman to divorce 
his wife, is confidently offered. For even if this story be an 
exaggeration, or even an untruth, the fact that it was believed by 
the writers of a few generations after Ruga shows that divorce 
must have been seldom resorted to in the early days of the repub- 
lic. A further proof is the unpopularity which Ruga is said to 
have acquired by his act. The exercise of an undoubted legal 
right does not often render a man unpopular, unless by such exer- 
cise he unfortunately happen to oppose some popular prejudice, 
Had it been aught else but an innovation, and one, too, condemned 
by the public conscience, excuses would surely have been offered 
for the exercise of a power which later became so congenial to the 
Romans, who afterwards showed astonishing leniency in judging 
subsequent Rugas. 

We must now retrace our steps and renew our acquaintance with 
the Roman maiden, who, in striking contrast to her unmarried 
English and American sisters, was subject to the same disabilities 
as the wife. 

Upon the death of the father a great change occurred in the 
respective conditions of son and daughter. During the life of the 
parent, the son’s rights were merely in abeyance. Upon the death 


1 “When a man makes a divorce, he, not the censor, is the woman’s judge.” Cato, 
Fragment “ De dote,” Jordan’s edition, p, 68. 
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of the head of a family, its male members themselves became 
patresfamilias, and succeeded to that power hitherto wielded by 
their father. Even in the lifetime of the parent independence was 
possible for the son. His father was able to emancipate him; 
thereby, it is true, the son lost all legal relationship to the family 
which had hitherto claimed him as a member. But, in return for 
this loss, he became saz juris, as the Roman lawyers expressed it; 
that is, independent of all authority save the state’s. No such 
emancipation, either in her father’s lifetime or after his death, ever 
fell to a woman’s lot. In this respect, a slave was more fortunate, 
for freedom was possible for him. Even the full-grown woman 
was subject to the same restraint as a boy that had not yet reached 
the age of puberty. Whether single or married, the death of 
father or husband made no difference in a woman’s legal position. 
It was utterly impossible for either husband or father to emanci- 
pate wife or daughter, no matter how intensely he might have 
longed to do so. For, if at her father’s death no provision was 
made by testament for the female child’s guardianship, the law 
supplied her with guardians. The same rule held when a hus- 
band’s testament failed to provide guardians for his wife. In the 
ancient Roman law, women were always children; this condition 
being called by the jurist the perpetual tutelage of woman. “A 
sex created to please and obey,” to quote the words of Gibbon! 
“was never supposed to have attained the age of reason and expe- 
rience.” In this life-long bondage of woman do we find further 
testimony of the overwhelming importance of the family in ancient 
society. This peculiar contrivance of archaic jurisprudence to 
keep a woman in the bondage of her family for life is obviously 
but an artificial prolongation of that most important factor of the 
primitive family, the patria potestas, when for other purposes it 
has been dissolved.2 This intimate connection between the guar- 
dianship of woman and family law is very plainly seen, if it be 
noticed upon what persons the law threw the tutelage of women. 
For, since the maiden succeeded to a share of her father’s estate, 
at his death, the nearest male relatives of the deceased, in case 
the latter himself had made no appointment by testament, became 
her legal guardians. While, if married, since the wife succeeded 
to a share of her husband’s property upon his decease, the latter’s 
nearest male relatives were called by law to the wife’s guardian- 


1 Decline and Fall, ch. 44. 
2 Maine, Ancient Law, New York, 1878, pp. 147-148. 


| 
on 
7 
‘\ 
} 
ca 


WOMAN IN EARLY ROMAN LAW. 49 


ship, in default of appointment by will. The object of all this 
cannot escape our attention. The guardians would see to it that 
the property of the maid or widow did not pass out of their 
respective families. Although this law gradually fell into disuse 
in the closing years of the republic and during the empire, there is 
no doubt that, at the time of which we write, it existed in all its 
disagreeable severity. A woman could alienate none of her prop- 
erty, nor enter into any kind of contract, not even that of marriage, 
without the consent of her guardians. ‘“ Her inheritance, there- 
fore, was hers in name only; in reality, it was in the hands of her 
guardians.”! In the language of Livy:? “To every act, even ofa 
private character, done by a woman, our ancestors required the 
sanction of a guardian.” Even with this sanction she could not 
make a will or emancipate a child. The first, as has been stated, 
was a public act, and a woman was absolutely unknown to the 
public law. She could not emancipate, because, as she herself was 
never free from control, it was impossible for her to have a child 
under power, cither by birth or adoption, whom she could make 
Sut juris, 

To this almost universal nonentity of woman in law there was 
one surprising exception. The Vestal Virgins enjoyed great and 
exceptional privileges. Upon their induction to office, they were 
immediately freed from all paternal control. They could be wit- 
nesses in a court of justice, where no oath was required of them. 
If a criminal, on his way to execution, chanced to meet a Vestal, 
he was immediately set free. They also enjoyed many other high 
privileges, which, in spite of the fact that they could never marry, 
must have made it very desirable for a Roman maiden to become 
a priestess of Vesta. 

It is quite a relief, after an examination of woman’s legal position 
in these bygone days, to turn our attention to the private life of 
the Romans, and learn how the gentler sex were treated socially. 
Here do we find another proof of the great superiority of the 
Roman race to other nations of antiquity in all that affects the 
welfare of society and the progress of government. Woman’s 
place in the private life of even the earliest Romans was very high. 
She was not confined to her apartments, as in Hellas, but was per- 
mitted to mingle freely with her husband’s guests. She could 


1 Muirhead, Historical Introduction to the Private Law of Rome, Edinburgh, 
1886, pp. 44-45. 
2 Book XXXIV., ch. 2. 
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walk in public whenever so disposed, and could even attend the 
theatres. In our eyes these seem very trivial privileges; but if w 

call to mind the absurd restrictions placed upon the movements of 
Greek and other women of antiquity, we must confess that these 
trifling concessions were a great stride towards that perfect equality 
of the sexes finally reached in Rome. As Becker truly says: } 
“The Roman housewife always appears as the mistress of the 
househoid economy, and guardian of the honor of the house, 
equally esteemed with the patersfamilias in and out the house.” 
The most important part of the Roman dwelling, the atrium, was 
given up to the matron. There she managed the household and 
ruled her female servants; and, in the houses of the upper classes, 
she performed no menial labor, for which work the wealthier Roman 
householder always provided slaves. To such a high respect for 
woman socially, together with the high conception of marriage, 
shown by the confarreate marriage, is due that continual progress 


of woman in historical times to a higher legal place, — that progress 


which is the pleasure of every student of Roman law and custom 
to trace. 


John Andrew Couch. 


1 Gallus, translated by Rev. Frederick Metcalf, London, 1853, p. 153. 
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Tue Law ScnHoot. — Since the note on the “ Law Library” in the last 
number of the Review was written, a catalogue has been found in the 
General Library at Gore Hall, which was published in 1826, seven years 
earlier than the first official edition compiled by Mr. Sumner. It is a 
pamphlet of twenty-five pages. In it are the following notes, in the 
handwriting of a former librarian of Harvard College, the late Mr. John 
L. Sibley : — 

‘¢ This was the first catalogue of the Law Library ever published. It 
was prepared by John B. Hill and William G. Stearns [then members of 
the school]. The expense was not borne by the Faculty or Corporation. 
The students wanted a catalogue, and this was prepared and sold among 
themselves, 

“The books marked with a star belonged to Professor Stearns, but 
were put with the Law Library, and used by the students. Those marked 
with the dagger belonged to the College Library, and were kept in the Col- 
lege Library. Professor Stearns’s books were subsequently withdrawn.” 

_ This catalogue contains about six hundred titles, comprising a little 

over thirteen hundred volumes. Deducting the books belonging to the 

College Library and to Professor Stearns, there remain about eight hun- 

— volumes in the actual possession of the Law Library at this early 
ate. 

In October, 1832, a portion of the present Dane Hall was completed, 

and in that month the Law School commenced to occupy its new quar- 
ters. The library was accordingly removed from College House to the 
new building. In 1845, Dane Hall was greatly enla: ged, in consequence 
of the rapidly increasing numbers of the school. ‘The College House, 
above mentioned, was not the present structure, and it is described in 
‘the Life of Judge Story as a very old, low-studded, wooden building, 
which had been long inhabited by the college students, and went by the 
name of First College House. The two rooms appropriated to the Law 
School were in the second story of this house. 
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In Quincy’s history of Harvard University, published in 1840, it is 
stated that the Law Library contains about 6,100 volumes. This shows 
avery rapid growth from 1833,— doubling in seven years. It is further 
stated to contain most of the valuable works in English and American 
Law, and in the Civil Law, together with a variety of others by writers 
of France, Spain, and Germany. At the end of 1858, the number of vol- 
umes is set down as 8,030, exclusive of text-books to be loaned to 
students. During the year 1857-58, 150 volumes were lost, and 111 vol- 
umes were added to the library. In 1870, the collection had increased 
to 12,800, the number added during 1869-70 being 198. It thus appears 
that the library nearly doubled in size from 1833 to 1840, and that in 1870 
it was only a little more than twice as great as it was in 1840. It hada 
very rapid growth in the first period, and a much slower in the second. 
This was, doubtless, partly due to the fact that the earlier time was dur- 
ing the establishment of the library as a collection, but more to the pros- 
perity of the school. In these earlier years the number of volumes 
received as gifts was also much larger than in the last-named period. 


Harvarp Law Association. — The annual report of the 
treasurer of the Harvard Law School Association shows a gratifying 
increase in the number of members,—the decrease of last year being 
overbalanced, and a net increase made of twenty-three since 1892. 
During the last year, the association has appropriated out of its income 
enough to send the copy of the Review containing Professor Langdell’s 
portrait to every member, and to establish and maintain for the current 
year the valuable course upon Conflict of Laws given by Professor 


Beale. It has been in many other ways, as always, a power for the good 
of the School. 


Mr. Justice Hotmes’s ARTICLE. — Any one who has tried to follow the 
cases in which employers have sued the members of trades unions for 
interference with that pursuit of business which, they claim, ought to be 
unhampered, and the other litigation arising out of the same general 
question, must have been perplexed and exhausted, both by the contra- 
riety of the decisions and the variety and inconsistency of the reasons 
assigned. The courts, in apparent unconsciousness, have taken steps lead- 
ing — no man can see precisely whither. Mr. Wigmore, some years ago 
(21 Am. L. Rev. 509, 764), tried to explain all the cases, except Walker v. 
Cronin, 107 Mass. 555, on grounds of intimidation and the like; but in 
view of the more recent decisions, so simple an explanation will no longer 
serve. From this standpoint, Mr. Justice Holmes’s discussion of malice 
and intent, with which the Review makes an auspicious beginning of its 
eighth volume, possesses peculiar interest. Whatever view may be taken 
of the decisions, it is evidently of prime importance that the courts 
should proceed in this manner with a clearer understanding than that 
which they now manifest, for the contrariety of decisions, some of them 
backed up by reasoning not always pertinent or consistent, will natu- 
rally do as much toward fomenting the costly quarrels which they seek 
to decide, as treatment of the matter such as Mr. Justice Holmes’s 
should do toward clarifying the discussion and removing the misunder- 
standing, which is the cause of nine-tenths of the trouble. 
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PRIVILEGED Occasion. —In dealing with the contention of the defend- 
ant in Pullman v. Hill, L. R. (1891) 1 Q. B. 524, where it will be remem- 
bered that the occasion was held not to be privileged when a merchant 
dictated a libellous letter to his stenographer to be type-written, Kay, 
L. J., remarked: “The consequences of such an alteration in the law of 
libel would be this: that any merchant, or any solicitor, who desired to 
write a libel concerning any person, would be priviliged to communicate 
the libel to any agent he pleased, if it was in the ordinary course of his 
business.” 

This dictum is of interest in view of the recent case of Boxstus v. 
Goblet Fréres et al, 10 Times L. R. 324, where a sharp distinction 
is drawn between merchants and solicitors. Both cases were in the 
Court of Appeal. In the latter, the court recognized the fact that it was 
an ordinary and frequent part of the business of solicitors to write letters © 
containing defamatory matter, and, on that account, it concluded that 
solicitors should be allowed to discharge their duty to their clients in 
such a reasonably necessary and usual way as dictating letters, though 
libellous, to a stenographer, and having them afterwards copied by an 
office boy in a copy press. The decision seems sound, and in no way 
contradictory to the former case, if it simply enforces that well-estab- 
lished condition of privilege, that a defendant must not give a libellous 
statement greater publicity than is apparently reasonably necessary to 
discharge the duty or protect tle interest which gives rise to the ‘* occa- 
sion;” but if it is tobe inferred from the doubtful language of the deci- 
sion, that the case of a solicitor is to be treated as an exception to the 
general rule, it may seem, especially to laymen, as if the court attempted 
to grant another exemption to an already favored profession. Rightly 
considered, the case should be regarded as laying down a principle 
equally applicable to occupations such as commercial agencies, where 
similar communications to clerks are just as essential. 


CONSTITUTIONAL DISSENT IN MASSACHUSETTS. — The Supreme Court of 
Massachusetts has several times within the past few years had to con- 
sider points in constitutional law whose decision turned upon questions 
of economics, and of the policy of farther extension of the powers and 
duties of the State, far more than upon the mere construction of the 
written instrument; and the opinions drawn out by the consideration of 
these points have shown a most interesting divergence. The cases are 
of two classes,—those which discuss contemplated regulation or assist- 
ance of private enterprise by the State, and those which discuss changes 
in the mode or extent of doing business by the State. In both sets of 
cases Mr. Justice Holmes is consistently in favor of the constitutionality, 
while not committing himself about the expediency, of the changes so 
far adjudicated upon by the court, and this, apparently, because he can 
find no provisions in the Constitution which assuredly forbid such 
changes. In the Interchangeable Mileage Ticket Case, the best exam- 
ple of the first class of cases (Atty.-Gen. v. Old Colony R. R., 35 N. E. 
252), he was accompanied by Mr. Justice Knowlton; and in the Muni- 
cipal Coal Yards Case.(Opinion of the $ustices, 155 Mass. 598), and on 
the question of the Referendum (Opinion of the Fustices, 36 N. E. 488), 
examples of the second class, by Mr. Justice Barker. 

On the other side, Chief-Justice Field once thought that a statute 
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of the first class went too far in allowing the use of eminent domain for 
the creation of private trout ponds; and in this he was alone. Zurner 
v. JVye, 154 Mass. 579. He and the remaining three Justices (Allen, 
Lathrop, Moxton) went so far as to agree with the others in recognizing 
in the Gas and Electric Lighting Case (Opinion of the Fustices, 150 Mass. 
592), the propriety of the furnishing of artificial light by the State. These 
four Justices, however, the majority of the court, are generally against 
statutes which seem to involve either more regulation of industry, or any 
change in the mode or extent of doing business by the State (for a con- 
sideration of the cases, see an article by Mr. Jabez Fox, in 5 HARVARD 
Law REVIEW, 30). 

Such a continued and outspoken difference of opinion must go far 
toward preventing the decisions of the court from having the authority 
upon the subject which they otherwise might, and toward keeping the 
general question of the advisability of such frequent declaring of laws 
unconstitutional an open one. It is also to be noted that the views of 
the present majority are opposed to what are currently believed to be 
certain tendencies of the present development of society. It will be ex- 
tremely interesting to see whether, when thus opposed, the tendencies 
will prove to be only ephemeral, or whether, the tendencies remaining, 
legislation of these kinds will be blocked only for a time. 


ENGLISH AND ScotcH Law— Sate or Goons Actr.— In 1888, Judge 
Chalmers drafted a codification of the Law of Sales of Personal Property, 
with the object of assimilating the Scotch and English law on this sub- 
ject. Since 1889, it has been before Parliament, and, on February 20, it 
received the Royal assent. It makes little change in the law in Eng- 
land, but very important changes in the law of Scotland, especially in 
regard to the passing of the property in specific goods sold but not de- 
livered, and also in regard to the law of warranty ( actio guanti minoris). 

It is interesting to American lawyers —who see a similar process 
going on in Louisiana—to observe the progress the English law has 
been making in Scotland since the Union, and especially during the last 
fifty years. The passage of this Act is only one of many indications to 
this effect. One might cite numerous other statutes in this connection. 
The Mercantile Law Amendment Act of 1856, for instance, extended to 
Scotland several important features of the English law of sales. It | 
changed much of the Scotch law respecting warranties as to quantity and 
quality, and introduced many of the practical effects of the rule, although 
not the rule itself, that the title to specific goods sold passes by force of - 
the contract alone. Nor has this process of assimilation been effected 
entirely by statutes. Judicial legislation has accomplished much. The 
House of Lords, as Supreme Court of Appeals from Scotland, has exer- 
cised no influence in this direction. Through this channel, for in- 
stance, the right of stoppage i ¢ransitu appears to have made its way 
north. 

As the old intimacy of Scotland with France and the Continent pro- 
foundly affected her law, public and private, so now her close association 
with England seems to be leading to similar results. Naturally, this 
“reception” has been confined chiefly to commercial law. But many 
other branches of the law have been influenced more or less. One need 
only cite the introduction of trial by jury, even in civil cases, and as a 
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result the importation of much of the English law of evidence, —a result 
which, by the way, has not followed from the introduction of the jury on 
the Continent. While the English law shows an occasional trace of Scotch 
influence, the reverse is very much more common and apparent, and one 
may look for further evidence of it in the future. 


FrxTuRES — VENDOR v. PRIOR MorTGAGEE. — The Court of Appeal last 
month, in the case of Gough v. Wood & Co., 10 Times L. R. 318, decided 
that an agreement between the vendor of a fixture and a lessee that the 
fixture should remain the property of the vendor until wholly paid for, was 
a bar to the right of the mortgagee of the lease. The mortgage in this 
case was executed before the annexation of the chattel, and neither the 
mortgagee had notice of the agreement nor the vendor of the mortgage. 
The court followed the decision of North, J., in Jz re Maryport Hematite 
fron Co. (1892), 1 Ch. 415, —a case precisely similar to this, except that 
the mortgage there included machinery, etc., “hereafter to be acquired.” 
Weight was also put upon the case of Sanders v. Davis, L. R. 15 Q. B. D. 
218, where the mortgage by a lessee of chattels annexed by him was held 
superior to a prior mortgage of the premises by the lessors. 

It is law both in England and this country that fixtures annexed by 
the mortgagor, whether before or after the mortgage, go to the mortgagee 
(Walmsley v. Milne, 7 C. B. N. Ss. 115; McLaughlin v. Nash, 14 Allen, 
136 ; Davenport v. Shants, 43 Vt. 546; Brennan v. Whitaker, 15 Ohio St. 
446), and this rests upon the obviously good reason that a mortgagor, 
knowing the mortgagee’s title in the property, may be said to have 
chosen to add to its value for his own purposes while in possession, and. 
in view of his own equity of redemption. The case of real difficulty is the 
one where the mortgagee’s interest is not harmed, and the annexation is 
after the mortgage by an ignorant vendor. It may be said that the ven- 
dor, although ignorant of the mortgage, has yet consented to make his 
property part of the soil, and so must be content to abide the conse- 
quences ; and there are cases in line with such a result, Clary v. Owen, 15 
Gray, 522 (and compare the cases of partners taken in after the mortgage, 
Ex parte Cotton, 2 M. D. & D. 725; Cullwick v. Swindell, L. R. 3 Eq. 
249). Or one may take the view of the present case, and give the vendor 
his property, allowing the privity between him and the mortgagor to 
overbalance his act of annexation, when that is in ignorance of the mort- 
gage. Davenport v. Shants, supra. The reasons given in the case un- 
der discussion, however, that the mortgagee may be assumed to have 
consented to the annexatjon, seem a little hard to reconcile with the law 
that forfeits to the mortgagor his own fixtures. If the mortgagee is to 
consent to a third party’s putting fixtures on the land for the use of the 
mortgagor, why cannot he be said to consent to the mortgagor's putting 
his own upon it? The reason would seem to be better stated by the 
justice of the case, that the’ mortgagee is not hurt by the removal, and 
the innocent vendor’s property is not lost to him. 

With the exception of the case of Davenport v. Shants, there does 
not seem to be any authority precisely in point, for it is submitted that 
In re Maryport Co., where the mortgage covered all to be acquired, goes 
further, and is really unfair to the mortgagee, whom the law wishes par- 
ticularly to protect, not putting him in the position of landlord to ten- 
ant; while Sanders v. Davis, supra, also relied on by the Court, is really 
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no more than a tenant’s right to fixtures, whether he holds under the 
mortgagor in possession or the mortgagee. The present case is, how- 
ever, a good one apparently, and will, as Lindley, L. J., says, tend to 
reasonable security in dealing with mortgagors in possession, which could 
hardly exist if one was likely to have one’s property confiscated, and be 
left to an action against a mortgagor who has been sold out, often not 
the solidest of debtors. 


AN UNFORTUNATE CREDITOR. — A case in the last Texas Reports has 
brought up squarely the question whether two joint debtors, by agreeing 
with each other to become respectively principal and surety, and by 
notifying the creditor of their agreement, may compel him to respect its 
terms, and to treat them thereafter as principal and surety. ad// v. 
Fohnson, 24 S. W. Rep. 861, was the case of a continuing partner who 
agreed to indemnify his retiring copartner against payment of the firm 
debts ; notice of this arrangement was given to the creditor. The ma- 
jority of the court held that an extension of time given to the continuing 
partner discharged the retiring copartner, Fisher, C. J., dissenting. Each 
side marshalled its authorities (many of which are collected in 17 Amer. 
& Eng. Enc. Law, 1131) in full array, and the dissent went into a more 
extended examination of the principles involved. 

The English courts, not content with the theoretical difficulty of the 
question, have still further complicated the question by disputing the 
effect of the decision in Oakeley v. Pasheller, 10 Bligh (N. s.), 548, in the 
House of Lords in 1836. In Swire v. Redman, 1 Q. B. D. 536, the court 
held that notice to the creditor of the new arrangement did not oblige 
him to treat the debtors as principal and surety, and said that Oakeley v. 
Pasheller went on the ground that the creditor had virtually assented to 
the new arrangement. Lord Justice Lindley, in his work on Partnership 
(5th edition, p. 252), considered this view of Oakeley v. Pasheller to be 
correct ; but now in Rouse v. Bradford Banking Co., 38 Sol. Law Jour. 
270, he says that Swive v. Redman took the wrong view of Oakeley v. 
Fasheller, and that the law is settled the other way. A. L. Smith, L. J., 
agreed with him, and Kay, L. J., took the contrary view. 

These cases have tied the Gordian knot so tight that it needs a deci- 
sion of the House of Lords to cut it; but in the United States the case 
may be decided on principle. If we free the question from all analogy as 
to the rights of mortgagees who have notice of a conveyance by the mort- 
gagor, and of a covenant by the grantee to pay the mortgage debt, it is 
simply this: Can two joint debtors agree to become principal and surety, 
and compel the creditor to treat them as such? Surely not. The cred- 
itor has a legal right, — how can his debtors force him to relinquish it? 
Generally the position of his debtors will not be a matter of importance to 
a creditor, and therefore it will not seem so unjust that equity, in order 
“to do a great right,” should do a “little wrong,” by depriving him of his 
theoretical right. But it may be very material to him. Suppose he thinks 
that the surest way to secure full payment of the debt is to take the time. 
note of one of the debtors. If they are still joint debtors he may safely 
do this, and still hold the other; if they are principal and surety he must 
take the risk of being able to prove that he expressed himself as “ re- 
serving all rights against the surety,” —a risk which was not part of his 
original contract, but which is now forced upon him against his will. It 
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is no answer to say that there are complete precautions against this 
risk, for there is no reason why he should be compelled to take such 
precautions. 

“The contention is that the two. . . had a right to create a right in 
themselves, which, if observed, must derogate from the plaintiffs right, 
and then to say that it is inequitable in the plaintiff to act in derogation 
of this right so created. Surely the inequity begins earlier, and is in the 
defendant’s derogating from the plaintiff's right without his consent.” 
1 Q. B. D. 536. This is the view of two of the Lords Justices, for 
Lindley, L. J., although he does not think Szwre v. Redman to be law, 
says he should follow if he were free to do so. If the Texas court is 
correct, the creditor must at his peril remember to state that he reserves 
all his rights against the retiring partner, and, further, must be able to 
prove that he did so. Fisher, C. J., seems to hit the truth when he says, 
24S. W. Rep. 866: “An Act of the Legislature, or a judicial decision, 
that reaches to this extent, would unquestionably be opposed to the spirit 
of the fundamental law that protects the inviolability of contracts.” 

An interesting article in support of this view may be found in 14 Cana- 
dian Law Times, 57; but it must be admitted that the preponderance of 
authority is the other way. 


“SUPERIOR SERVANTS” AND VICE-PRINCIPALS.—A year ago a sum- 
mary investigation of the fellow-servant rule would have shown that in 
about ten States, and in the Supreme Court of the United States, there 
was recognized, to a greater or less extent, a judicial doctrine, wholly 
distinct from the rule everywhere prevalent as to a master’s duty to have 
fit appliances, safe premises, and competent servants, to the effect that 
where there is a superior servant to whom another owes obedience, the 
master is absolutely responsible to the subordinate for the negligence of 
the superior, at least within the sphere as to which there is subordina- 
tion ; and the same investigation would have shown that Chicago, Mil. & 
St. Paul Ry. v. Ross, 112 U. S. 377, decided Dec. 8, 1884, had done 
much to help toward wider acceptance of this doctrine, indifferently 
known as the “superior servant,” or the “ vice-principal” doctrine. To- 
day this doctrine stands in a different position, and its future depends, 
perhaps more than on any other one thing, upon the effect which Ba/t- 
more & Ohio R. R. Co. v. Baugh, 149 U. S. 368, decided last May, shall 
be deemed to have had on the Ross case. In the Ross case, a railway 
company was held to be responsible to a locomotive engineer for an in- 
jury resulting from the negligence of the conductor of his train. In the 
Baugh case, the company was held not to be responsible to a fireman 
for an injury resulting from the negligence of one who was acting as 
both conductor and engineer of a train consisting of engine and tender 
only ; but two judges dissented, on the ground that to decide for the 
railway company was to overrule the Ross case. The majority thought 
that the two cases could be reconciled by considering a complete train 
as a distinct department of the company’s business put in the conductor's 
charge. ; 
There is, however, a great difference of opinion as to the real effect of 
this Baugh Case. In Harlyv. LZ. & WN. R. R. Co., 57 Fed. R. 144 
(C. C. Dist. Tenn., Jur 2, 1893), the doctrine of the Ross case was 
treated as so modified by the Baugh case that a new trial was granted, 
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because the jury had been instructed in accordance with the latter. The 
same view and the same result occurred in What Cheer Coal Co. v. Fohn- 
son, 56 Fed. R. 810 (C. C, A. Eighth Circuit, June 26, 1893), and yet in 
neither case was the Ross case treated as overruled. In U. P. Ry. Co. 
v. Callaghan, 56 Fed. R. 988 (C. C. A. Eighth Circuit, July 10, 1893), 
the Ross case was followed as to a conductor and an employee merely 
riding on the train. In Minneapolis v. Lundin, 58 Fed. R. 525 (C. C. A. 
Eighth Circuit, Oct. 30, 1893), the Ross case was not treated as over- 
ruled, and the doctrine of the Federal courts was said by Sanborn, J., 
to be, that if an employee is “entrusted with the entire management 
and supervision of all the business of the corporation, or with the entire 
management and supervision of a distinct and separate department of its 
business, . . . he may be’ termed a general vice-principal, because, in all 
his acts relative to the business of the corporation, he stands in the place 
of the master, and the latter is liable.” Soin Bloydv. St. L. & S. F. 
Ry. Co., 22 S. W. 1089 (Ark., July 1, 1893), the Ross case and the Baugh 
case were held to be distinguishable. In 4. 7: & S. F. Ry. v. Martin, 
34 Pac. R. 536 (N. Mex., Aug. 16, 1893), a very elaborately considered 
case, the Ross case is treated as overruled, and the Baugh case said to 
contain ‘‘the view... held by the majority of courts, which base the 
fellow-servant relation upon the character of the negligent act, rather 
than upon the grade or department of work.” In ///. C. Ry. Co. v. 
Spence, 23 S. W. 211 (Tenn., Sept. 21, 1893), the Ross case is also said 
to be overruled: and, finally, the Supreme Court of Rhode Island, in 
Hanna v. Granger (March, 1894), says, in deciding the case of one in- 
jured by the negligence of the engineer of a steam-roller, who, although 
in charge of the work, was held to be acting at the moment as a fellow- 
servant (followed by the same court in De Marcho v. Builders? Iron 
Foundry, where a foreman threw a box upon a pile of iron posts), says 
that the Ross case is “ explained. Indeed, we may almost say that it is 
explained away”’ by the Baugh case, . 

In view of the difference of opinion, no one will care at present to say 
what the final effect of the authorities will be. In the Ross case the 
Supreme Court introduced the doctrine into good society. How will it 
get along now that its sponsor seems to have disowned it? And will its 
sponsor take it up again? 


RECENT CASES. 


AGENCY — INDEPENDENT CONTRACTOR — LIABILITY OF OWNER OF PREMISES. — 
Defendant company made a contract with A, whereby he was to “ fall and burn” the 
bush on defendant’s land. A negligently lit a fire on the land while there was a 
strong wind blowing in the direction of plaintiffs land. The fire spread to plaintiff’s 
land, doing great damage. He/d, that defendant was liable for the negligence of its 
contractor, on the ground that the act to be performed was one necessarily attended 
with great danger, and a proprietor who authorizes it is bound to see that all reason- 
thn precaution is observed. Black v. Christ Church Finance Co. [1894], App. Cas. 48 

Eng.). 

This decision rests upon a well-recognized soem to the “Independent Con- 
tractor” doctrine, viz., that a principal is liable for the —y of his contractor in 

rforming a duty which the law absolutely imposes on the principal, or which is in 
Its nature dangerous and liable to result in injuries to third parties. Mechem on 
Agency, § 747. It seems quite clear that this case falls within the exception. 
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BILLs AND NoTEs — Usury — ConFLICT OF Laws. — Defendant, a resident of Iowa, 
borrowed money of plaintiff’s transferor in New York, and gave a note dated as made 
in Iowa, but actually made in New York. No place of payment was stated. The rate 
of interest was stated to be seven per cent, —lawful in Iowa, but usurious in New 
York. He/d, the parties executed this note intending it to be controlled by laws of 
Iowa, o it is valid and enforceable in that State. Bigelow v. Burnham, 57 N. W. 865 
(Iowa). 

There is quite a little authority holding, in accord with this case, that when a con- 
tract is made in one country or State to be performed in another, the validity of the- 
contract is to be determined by the law of the latter place. Story, Conflict Laws, 7th 
ed. c. 280. Some of the earlier United States Supreme Court cases held this way, and 
New Hampshire, New Jersey, and New York seem to hold this view. Contra, are 
later United States cases, — Massachusetts, Illinois, Indiana, lowa, and Wisconsin. 
A very good case holding this way is Akers v. Demond, 103 Mass. 318. 

The view Contra seems correct for no contract has ever arisen, as the law of the 
State where the contract is made says that such a consideration shall be practically the 
same as no consideration. 


CONSTITUTIONAL LAW— POWER OF THE LEGISLATURE OVER THE CONTRACTS 
MADE BY EMPLOYERS WITH THEIR EMPLOYEES— CORPORATIONS AND NATURAL 
PERSONS DISTINGUISHED.— The Legislature of Arkansas passed an Act requiring 
corporations, companies, and persons engaged in business of operating or constructing 
railroads, . . . and contractors and sub-contractors engaged in the construction of any 
such road, to pay their employees, on the day of discharge, the unpaid wages then 
earned by them, at contract price, without abatement or deduction. e/d, that the 
Act was valid in so far as it applied to corporations, but was void as applied to natu- 
ral persons. Bunn, C. J., dissented, thinking the Act void im toto. Leep v. St. Louis, 
I. M. & S. Ry. Co., 25S. W. Rep. 75 (Ark.). 

Cases of this nature are becoming more and more common, and the decisions in the 
different States are not altogether in harmony. The distinction which is made in the 
above case between natural persons and corporations seems to have no good founda- 
tion. It would seem that in both cases such an Act is fully within the legislative 
power, and the advisability of its existence is something with which the courts have no 
concern. The right to contract, which a man has, is not property, and taking it away 
in a given case, where it appears to the Legislature that the contracting parties are not 


on an even footing, would seem to be perfectly constitutional ; i. e., it is difficult to 


see what clause in the Constitutions, as generally found to exist, would prevent it. It 
must be admitted, however, that there exists a tendency to favor the unconstitutionality 
of such Acts. See Commonwealth v. Perry, 155 Mass. 117 [1891]. 


CONTRACTS — DISCLOSURE OF TELEGRAPHIC DESPATCH. —The servants of the 
defendant company wilfully disclosed the contents of a telegram sent by plaintiffs, who 
sued to recover the penalty prescribed by a statute requiring messages to be “ trans- 
mitted with impartiality and without discrimination.” e/d, that a fair construction of 
the statute would not warrant its application to such a case as this; especially since 
other statutes existed which expressly provided for recovery of suitable damages b 
the aggrieved party in case of wilful disclosure, and rendered such disclosure criminal. 
Western Union Tel. Co. v. Bierhaus et al., 36 N. E. Rep. 161 (Ind.). 

The case seems to show a just construction of the statutory provisions, and contains 
a of the rights of parties in such a case in the absence of statute upon the 
subject. 


CONTRACTS — SERVICES — RECOVERY FOR PART PERFORMANCE. — X, the maker 
of a note which had been indorsed by the defendant and subsequently taken up by the 
plaintiff, contracted by the plaintiff to work for him for a specified time in payment 
of the note. X subsequently refused to complete his term of service. Aé/d, that while 
the plaintiff could not recover from the defendant on the note, he had a right of re- 
covery against X for breach of contract, and was not bound to compensate him for 
services performed before breach, either under contract or upon a guantum meruit. 
Timberlake v. Thayer, 14 So. Rep. 446 (Miss.). 

The latter propositions seem to be required by previous decisions in the State, and 
seem also in harmony with the weight of authority elsewhere. See Keener, Quasi 
Contr., 215, and cases there cited. 


CRIMINAL LAW — CONCURRENT JURISDICTION. — The defendant, a pilot on the 
Hudson River, was convicted of manslaughter on an indictment charging him with 
having, by wilful a guided his vessel into a yacht, causing the death of a per- 
son on the yacht. e/d,that the State courts have concurrent jurisdiction over the 
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offence, not being ousted by Rev. St. U. S. § 711, giving to the United States courts 
exclusive jurisdiction over crimes cognizable under authority of the United States. 
People v. Welch, 36 N. E. Rep. 328 (N. Y.). 

This affirms 26 N. Y. Supp. 694. Section 711 is construed to refer only to offences 
against the United States which are not offences against the State, while section 5328 
reserves to the State courts concurrent jurisdiction over the act if it constitute at once 
an offence against the United States and against the State. This construction seems 
best, to reconcile the sections concerned. 


Equity — COPYRIGHT — AUTHORITY OF EQUITABLE PART=-OWNER.— Suit in 
equity to restrain defendant from prosecuting an action at law for infringement of a 
copyright. Defendant Falk, a photographer, had taken the photograph of an actress, 
as a public person in costume, and copyrighted it, the understanding being that the 
actress was to have as many pictures, free of charge, as she desired, to do with as she 
chose. Atthe request of the orator, the actress gave the orator several of these photo- 

raphs, which he published in his paper, with her consent, but without the consent of 
, a ang who brought an action at law against him, under Rev. St. U.S. § 4965, which 
imposes a penalty for publishing copies of any copyrighted work without the consent 
of the proprietor first obtained in writing, signed in the presence of two witnesses. 
ffeld, no right to the orator as adefence in equity not available in law, and he must 
—- be left to make his defence at law. Press Pub. Co. v. Falk, 59 Fed. Rep. 324 

¥.). 

The ceuies contended that the actress, although not the legal owner of the copy- 
right, had a beneficial right in it sufficient to authorize her to permit the publishing of 
the copies. The court disposed conclusively of this contention by saying that even were 
it sound, yet, as her consent was not in writing and attested as required by the statute, 
it was of no effect. The court intimate that if the actress had so ages the publi- 
cation of the article containing the copies, it would have been hers, and that her 
equitable right would doubtless have protected her and others employed by her; citing 
Laurence v. Dana, 2 Amer. Law T. Rep. (N. S.) 402. 


Equity — INJUNCTION RESTRAINING REMOVAL OF CouNTY SEAT. —In this case 
a taxpayer, owning large property interests in the vicinity, instituted proceedings in 
equity to restrain the removal of the county seat, on the ground of fraud in the election, 
which resulted in favor of such removal. There was no statutory authority for legal 
intervention. /Ye/d, by the majority of the court, that the orator had no such interest 
in the subject-matter as gave him a standing in the court, and that, in the absence of 
statute, the court could not interfere (see 35 Pac. Rep. 586). Stiles and Hoyt, JJ., dis- 
sented to both propositions, and the present report contains a lengthy dissenting opin- 
ion by the former, with a full citation of authorities. Parmeter v. Bourne et al., 35 
Pac. Rep. 586, 757 (Wash.). 


EVIDENCE— CRIMINAL ACTS OTHF? THAN THOSE CHARGED. — On the trial of 
defendant for the murder of an infa’ waich he had received from its mother upon an 
agreement to adopt it, it was shown in evidence that he had received other infants 
upon similar agreements, and that several infants had been found buried in his garden, 
where the infant for whose murder he was being tried, was found. e/d, that this 
evidence was admissible, being relevant to show that this particular act complained of 
was designed and not accidental. Aakin v. Attorney-General for New South Wales 
[1894], App. Cas. 57 (Eng.). 

The doctrine of the case is similar to that of Commonwealth v. Robinson, 146 Mass. 
571. These cases show the incorrectness of the oft-quoted statement that in a trial for 
one crime, evidence of other crimes committed by defendant cannot be given. Such 
evidence is clearly admissible when restricted to its proper use. For a somewhat ex- 
treme application of this doctrine, see Frazer v. State, 34 N. E. Rep. 817 (Ind.). See 
also 7 HARVARD LAW REVIEW, 309. 


EVIDENCE — JuDICIAL Noticr.— On an appeal from a decision declaring a con- 
tract void, as in violation of the Interstate Commerce Act, — Hé/d, that as Kansas City 
and Wichita were large and universally known commercial centres of the country, the 
court would take judicial notice of their geographical location, and that transportation 
by railroad from those places was over lines outside the State of New York. Parks 
v. Jacob Dold Packing Co., 27 N. Y. Supp. 289. 

The above case is undoubtedly in accordance with the law. It is to be distinguished 
from the case of Kearney v. King, 2 B. & Ald. 301, decided in the Court of King’s 
Bench in 1819, and the class represented thereby. For in that case, the refusal of the 
court to take judicial notice of the fact that a bill of exchange, headed “ Dublin, May 


Ist, 1816,” was drawn at Dublin in Ireland, was on the ground that the court could not 
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know that there was but one Dublin in the world. In the principal case, however, to 
call the Interstate Commerce Act into operation, it was only necessary to show that, 
under the contract, it was contemplated that goods should pass through a foreign 
State ; and as there were no cities in the State of New York of the name of Kansas 
City, or Wichita, it was matter of common knowledge that goods in passing from those 
cities must come within the operation of the Act. 


EVIDENCE — REFORMATION OF DEED FOR MISTAKE. — Held, that a court of equity 
will reform a deed conveying a quit-claim interest in land, upon proof that the parties 
to ch ane to pass a life estate only. Deischer et ux. v. Price et al., 36 N. E. Rep. 
10 ). 

The law is undoubtedly as above stated. Courts of equity reform deeds when upon 
outside evidence it appears that they are founded upon mistakes as to material facts. 
Chamberlayne’s Best on Evidence, 219. 


NATIONAL BANKS — INSOLVENCY AND RECEIVERS — ALLOWANCE OF CLAIMS — 
COLLATERAL. — Creditors of a national bank, in proving their claims, cannot be 
required to allow credit for collections made after the date of the declared insolvency. 
The receiver of a national bank objected to the claim of a creditor, on the ground that 
money collected on collateral, (1) before and (2) after proving its claim, should be cred- 
ited to theciaim. é/d,the effect of the national bank act is that, after suspension, the 
right which the creditor had to levy an execution to satisfy his judgment is exchanged 
for an interest in the assets held by the receiver. This interest is fixed by the full 
amount of his debt at the time of the declared insolvency, and is not affected by 
ed oe Die reduction of the debt. Chemical Nat. Bank v. Armstrong, 59 Fed. 

ep. 372 (Ohio). 

The question is a new one in the Federal courts, and is carefully considered both 
on principle and on the authorities. The weight of authority in this country and in 
England supports the decision on the point that no credit can be required for collec- 
tions made after proof of claim; but the only English case cited holds the contrary as 
to payments made before proof, and the cases in this country are divided. As the 
ge judge points out in his opinion, there seems no good reason for distinguishing 
the cases. 


PARTNERSHIP — BANKRUPTCY — EARNINGS OF PERSONAL SKILL. — The bankrupt 
carried on business in partnership as a dentist. Ae/d, that his business returns were 
not personal earnings within the meaning of the rule which allows a bankrupt to retain 
personal earnings, and therefore, such returns passed to the assignee in bankruptcy. /# 
re Rogers [1894], 1 Q. B. D. 425 (Eng.). 

The line lies somewhere between the case of a bone-setter, of an actor, or a singer, 
“‘ whose earnings depend really upon the personal exertion of the bankrupt, and on 
nothing else,” and the case of a surgeon-apothecary, who sells medicines, or of an 
architect, who sells plans, or, as in the present case, of a dentist, who has a stock-in- 
trade and assistants, and whose earnings, although largely the result of personal skill, 
form the basis of a partnership agreement, 


PARTNERSHIP — WHO ARE PARTNERS.—A was to furnish a house for a shooting- 
ppllery. B was to fit it up, furnish the necessary apparatus, and manage the business. 

he profits were to be divided. e/d, the portion of profits going to A was purely a 
compensation for the use of his house. He would have to bear no losses. Suchacon- 
tract is not one of partnership. Pudlam v. Schimpf, 14 So. Rep. 488 (Ala.). 

The contract was simply for a lease, the rental to be determined by the profits made 
out of the shooting-gallery. It was well settled that such an agreement does not consti- 
tute a partnership. Holmes v. R. R. Co., 5 Gray, 58. Whether a given contract is one 
of partnership is in a close case a most difficult question, and no test can be given, from 
a practical point of view satisfactory. Cox v. Hickman, 8 H. L. C. 268, laid down the 
doctrine that participation in profits is not a conclusive test. The case of Walker v. 
Hirsch, 27 Ch. D. a indicates that even a sharing in both profits and losses does not 
necessarily involve a partnership. It is said in Parsons on Partnership (4th ed.), § 46: 
“ Parties become partners only by agreeing to enter into an association which the law 

‘regards as a partnership. . . . Whether such an association is intended to be formed is 
a question of fact in each case. . . . The formation of a partnership is the creation of a 
‘body apart from the partners, for business purposes, for which the partners are to act 
and not directly for each other.” This test, which makes a partnership depend on the 
intention to create an entity, and not on mere incidents of the relation like profit-sharing, 
is the only one which will reconcile the cases. Moreover, this entity view is expressly 
recognized by some of the best considered recent cases, Meehan v. Valentine, 145 U. S. 
611; and is certainly the only one in harmony with the intention of business men, 
Bank v. Thompson, 121 N. Y. 280. 
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REAL PROPERTY — CONDITION SUBSEQUENT IN GRANT — WHAT CONSTITUTES A 
BREACH. — A conveyance of land contained an express condition that a certain portion 
of the land should remain a street, and that no building should ever be permitted 
thereon. Astrip of this portion, sixteen inches in width at one end and two inches in 
width at the other, was built upon, through an honest mistake as to the boundary lines. 
Held, such breach is insufficient to work a forfeiture. ose v. Hawley et al., 36 N. E. 

¥.}. 

gg Nae desirable the conclusion reached in this case may be, it seems difficult to 
support on sound principles of law. The action brought in the courts below was 
ejectment, founded on a breach of a condition subsequent in the deed. The opinion in 
the Court of Appeals is based on the ground that the breach of the condition is not sub- 
stantial enough to warrant the conclusion that it was within the intention of the parties 
that it should cause a forfeiture. Admitting this to be true, it is a purely equitable 
defence, which might be conclusive if advanced in a Court of Equity to relieve against 
a forfeiture at law, but it cannot be considered a good legal defence. If courts of law 
will give effect to express conditions only when, in their opinion, the breach is substan- 
tial, it would seem that there is not much protection to be gained by the insertion of 
such conditions in a deed. The court say that this was not “ within the intention of the 
parties ;” it would seem that if the parties included an express condition in the terms 
of their deed, their intention, so far as concerned a court of law, was that it should not 
be broken at all. The court here make it a question of degree, which it should not 
have done. It would seem very doubtful whether even equity would relieve against 
the breach of this condition. te 4 Kent’s Comm. 130, we find that “the general rule 
formerly was that the court would interfere and relieve against the breach of a condi- 
tion subsequent, provided it was a case admitting of compensation in damages. But 
the relief according to the modern English doctrine in equity is confined to cases where 
the forfeiture has been the effect of inevitable accident, and the injury is capable of a 
certain compensation in damages.” Here we find no accident, and damages could not 
be recovered. 


REAL PROPERTY —CONSTRUCTION OF WILL—VESTING OF FUTURE ESTATE, — 
A provision in a will read as follows: “I loan to my wife, during her natural life, all my 
residuary estate, and my wish is that the property I have loaned to her be sold after her 
death, and the proceeds equally divided among my four children, or their lawful heirs 
begotten of their bodies.” e/d, the gift to the children vests immediately, so that an 
Bere ona (V. oy one during the widow’s life is valid. Chapman v. Chapman, 18 S. E. 

ep. 913 (Va.). 

This 4 in line with the policy laid down in Seller’s Ex’r v. Reed, 88 Va. 377, of 
favoring the vesting of interests at the testator’s death. The authorities are discussed 
in 2 Jarman on Wills (sth Am. ed.), 458. 


REAL PROPERTY — RIPARIAN RIGHTS.— Under authority of the territorial legisla- 
ture, the appellants built and maintained a dam across a navigable stream. Later, the 
city of St. Paul, also authorized by the legislature, took for its water supply the water 
of a lake which empties into the river above the dam. The appellants maintain that 
material damage had been done thereby to their water-power, and ask for a perpetual 
injunction. /e/d, that the rights of a riparian owner on a navigable stream are subor- 
dinate to public uses, and the water may be applied to such without compensation for 
damages; drawing a supply for the ordinary use of cities is such a public use, and is 
not subject to the rules which obtain between riparian owners. A/inneapolis Mill Co. 
v. Water Com’ rs. of St. Paul, 58 N. W. Rev. 33 (Minn.). 

The extension of the meaning of a public use in accord with the decision of the 
Massachusetts court in the first Watuppa Pond case, 147 Mass. ° , which is mentioned 
in the opinion. The true ground of the decision seems to be that the State owns the 
bed of the stream, and not that the stream is — though this does not clearly 
appear. Navigability alone would hardly support the result reached here. 


REAL PRoPERTY— WILLS— NATURE OF EsTATE.—Certain deposits had been 
made by the testator in various savings banks, in his daughter’s name. He bequeathed 
these deposits, with various other property, to her, subject to an executory devise, and 
the question is whether the daughter must hold what is her own property before the 
bequest subject to the defeasance. The court /e/d that she must, as “to accept the 
benefit while she declines the burden is to defraud the design of the donor. . . . The 
conscience of the donee is affected.” A uykendall v. Devecmon et al., 28 Atl. 412 (Md.). 

This is a question of construction, and doubtless the result is in conformity with the 
intention of the testator. There seems to be no reason why a court cannot say there 
is an implied condition, although the testator does not use the word “condition,” or 
separate the daughter’s property from the rest bequeathed. 
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Torts —Consprracy—To InyurE Bustness.—‘“ The Retail Lumber Dealers’ 
Assn.,” by its by-laws, gave an active member a claim against a wholesaler for selling 
to a person not a “regular dealer” in such member’s community, and required mem- 
bers to refuse to patronize a wholesaler who ignored the committee’s decisions. Plain- 
tiff, who was not a “ regular dealer,” underbid defendant on a contract; but wholesalers 
refused to sell to him, and he was obliged to abandon the contract because defendant, 
an active member of the association, had previously enforced a claim against a whole- 
saler who had sold to plaintiff, and expressed an intention of continuing to enforce such 
claims. Hé/d, that defendant was liable for the amount which plaintiff lost by abandon- 
ing his contract, and would be perpetually enjoined from making a claim under the 
by-laws of the association against any person who sold to plaintiff. ackson et al. v. 
Stanfield et al., 36 N. E. Rep. 345 (Ind.). 

The court in an able opinion review the authorities of the several States, and reach 
the sound conclusion that “the great weight of authority supports the doctrine that 
where the policy pursued — a trade or business is of a menacing character, calcu- 
lated to destroy or injure the business of the person so engaged, either by threats or 
intimidation, it becomes unlawful, and the person inflicting the wrong is amenable to 
the injured party in a civil action for damages therefor” (p. 351). 


Torts — DeceIT— MEANS OF KNOWLEDGE.— Defendant falsely represented to 
plaintiff that he had a good title to a certain land. Plaintiff, relying on this, entered into 
a contract with defendant. é/d, a bill to rescind the contract is not defeated by the 
fact that plaintiff could have ascertained the falsity of defendant’s representation by 
examining the registry records. Baker v. Maxwell, 14 So. Rep. 468 (Ala.). 

The defendant admits that he lied, but says that the plaintiff was a fool to believe 
him, and therefore ought not to be given a remedy. This ought not to be a defence. 
Of course a representation may be such that no man will rely on it, and many cases 
apparently contrary to the doctrine laid down above were probably decided on the 
ground that plaintiff did not act in reliance on the representation. But the representa- 
tion here was one calculated to put the purchaser off his guard, — to induce him not to 
look up the title, and. to — him from using his means of knowledge. It is sub- 
mitted that the plaintiff had a right to take the defendant at his word, and that the 
decision should be “oo at law as well as in equity. For a good discussion of 
these principles, see 1 Bigelow on Fraud, 527, 530; Cottrill v. Krum, 100 Mo. 397; 2 
Bish. New Cr. Law, §§ 433-436, and § 464. 


ToRTS—IMPUTED NEGLIGENCE.— In an action for injuries to the plaintiff's wife, 
caused by the negligence of the defendant company, it was Ae/d, that in a State where 
the wife had been released of all common-law liabilities, and the husband of all respon- 
sibility for the wife’s torts, her contributory negligence would not bar his action. Honey 
v. C. B. & Q. Ry. Co., 59 Pod. Rep. 423 (Iowa). 

None of the authorities -.ted in this opinion refer to actions for loss of services, and 
the case rests wholly on the idea that the right of action in behalf of the husband is not 
derived from the wife, but originates in an injury to the husband’s own right. The rule 
in 1 Shearman and Redfield on Negligence, § 71, fo: which authority is there cited, 
covers this case, leads to a more just result, and seems sounder on principle: “ When 
a parent or master sues, for his own benefit, to recover damages for the technical loss 
of services of a child or servant, . . . any contributory negligence of the child or ser- 
vant which would suffice to bar an action brought in his name will also preclude a 
recovery by the parent or master.” 


TorTS— LIABILITY OF CHARITABLE INSTITUTION FOR TORTS OF ITS SERVANTS. — 
Held, that a purely charitable institution established by the State is not liable to its 
inmates for the negligent or malicious acts of its servants. Williams v. Louisville 
Industrial School of Reform, 24S. W. Rep. 1065 (Ky.). 

There is a conflict of authority on the point p Ra decided. McDonald v. Massachu- 
setts General Hospital, 120 Mas8. 432, is in accord with the principal case; Ga/vin v. 
Rhode Island Hospital, 12 R. 1. 411, contra. 


Torts — LIBEL — PRIVILEGED COMMUNICATION. — The defendant newspaper pub- 
lished an article charging the plaintiff, a candidate for nomination, with selling himself 
to an opposing candidate. Held, that this communication is not privileged as concern- 
ing a servant, or one applying for service; that privilege extends to fair comment and 
criticism of the acts of public men, but not to false allegations of fact. Post Pub. Co. v. 
Hallam, 59 Fed. Rep. 530 (Ohio). 

The court argues that where, as in this case, the sacrifice of private rights outweighs 
the public benefit, privilege should cease. Davis v. Shepstone, 11 App. Cas. 187, and 
American cases following it, are cited with approval. The decision contains a good 
exposition of the basis of privilege, and seems justifiable. 
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THE Law orf PartnersHip. By Theophilus Parsons, LL.D. Fourth 
edition, revised and enlarged by Joseph Henry Beale, Jr., Assistant 
Professor of Law in Harvard University. 8vo. Little, Brown, & 
Co. 1893. 

The striking feature of the new edition of this work is the complete 
presentation of the entity theory of partnership, a doctrine which has 
heretofore received insufficient recognition from the text-writers. This 
doctrine, though unqualifiedly rejected in some of the more conservative 
jurisdictions, has received such development in many quarters that a 
presentation of the law of partnership starting from this comparatively 
‘modern view has become highly desirable, and the more so from the fact 
that the reluctance of many courts consciously to accept this view, and, 
in fact, their frequent denial of its validity, while at the same time making 
a decision which can only be supported on the theory rejected (see 7 
Harv. Law Rev. 426), makes this subject one of the most perplexing 
branches of. the law to one who puts dependence on the authorities. ‘To 
have such a book as Professor Beale’s new edition of Parsons will be 
invaluable to the champions of the mercantile theory, for this view is 
taken as the basis of the law on the subject in the editor's additions to 
the original work. The historical explanation of cases is always neces- 
sary when settled legal principles undergo a radical change ; no marked 
deviation from the scope of the former editions was, however, required 
in this case, for with singular prescience Professor Parsons said (2d ed., 
p- 3): “Even in this country, at the present time, perhaps something 
would be gained if, when new questions in partnership arise, the courts 
looked for assistance in giving an answer to the existing system of the 
law of partnership, which, if it does not provide in advance for all pos- 
sible questions, contains within itself principles that, generally at least, 
will suggest the proper answers. And if they fail, and an absolutely new 
question demands an absolutely new answer, it will be safer to look to 
the reason and justice of the case, and the usage of merchants uf there be 
one, than to remote and disconnected branches of law, resembling part- 
nership in some respects, but differing from it in still more.” 

In the new edition the original scheme has been followed. The infre- 
quent additions to the text are distinguished by being enclosed in 
brackets, and the editor’s notes, amplifying, extending, and modernizing 
the text, and illustrating it with all the recent decisions of importance, 
are indicated by numbers. The theoretical change in the law required 
the rewriting of the first and fifth chapters, on “The Definition and 
Nature of a partnership” and “Who are Partners,” — additions which 
are thoroughly in the spirit of the original work. Chapter XIX., “Of 
Part-Owners of Ships,” has been omitted, and its substitute is a com- 
prehensive chapter on “Business Combinations and Trusts,” of such 
brevity and lucidity as to form an admirable supplement to the strict 
law of partnership. There is, besides, an appendix with forms for 
articles of partnership. 

The function of the text-book of to-day is performed by an exhaustive 
collection of authorities, which, by supplementing Professor Parsons’s 
text, should make this the standard book for the profession on the law 
of partnership. Cc. He 
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Tue Law or Contracts. By Theophilus Parsons, LL.D. Eighth edi- 
tion, edited by Samuel Williston. Boston: Little, Brown, & Co. 
1893. 3 volumes, royal 8vo, pp. cclxiii., 632 ; xx., 929; ix., 718. 

The chief reason for the present use and value of this much-edited text- 
book is, apparently, the magnificent comprehensiveness of its scope. 
Surely one could nowhere else find in the same book treatises on Fire 
Insurance and Sales, Damages, and Statutes impairing the Obligation of 
Contracts ; and surely it must often be most convenient to the lawyer to 
be able to handle the whole of a case about contract without going to the 
separate treatises on the various subdivisions of the law. Such being the 
nature of the book, which reached a sixth edition under the supervision 
of the author himself, the duties of the editor of this edition, Professor 
Williston, whose work is really the only portion of the book now properly 
the subject of review, have naturally confined themselves to the addition 
of good new cases, the excision of obsolete or unnecessary old ones, and 
the supplementing of the ¢ext upon certain points of law not therein 
treated to an extent sufficient for the present needs of the profession. 

The first two pieces of the work have been most satisfactorily done. 
Avoiding, on the one hand, the useless collection of “all the cases,” and 
on the other hand, any too great brevity of citation, Professor Williston 
has succeeded, as a test of the book will show, in giving a ready and suf- 
ficient key to the case law, and, further, by shutting out quotations from 
authorities now somewhat stale, in doing this without materially increasing 
the size of the book. ~ 

The third part of the editor’s work, the revision of the text-book itself, 
has been very conservatively done. Recognizing the difficulties in the 
way of altering the text of a much-cited book, he has practically confined 
his work to supplementary notes, carefully distinguished from those of 
Professor Parsons by the arrangement of the type. Some of these — for 
instance, those upon subscription-papers, divisible contracts, and the 
completion of contracts by mail—are excellent expositions of difficult 
points of law. Others appear to be too conservative. What there is 
of them is good; but the text seems constantly to need more supple- 
menting, more explanation, and especially more contradiction, than the 
editor has supplied. This, however, is cause for regret rather than for 
complaint, and in such cases the profession doubtless prefer not to see an 
old text edited out of sight. : 

R. W. H. 


A SELEcTION oF CASES ON THE Law oF ConTRACTs. By Samuel Williston. 
Volume II. Boston: Little, Brown, & Co. 1894. 8vo, cloth or 
sheep. . pp. 618. re 

This book is a supplement to Professor Langdell’s Cases on Contracts, 
and will form a second volume to a single one to be compiled from the 
present two parts of that work. The book contains not only cases upon 
those parts of the law already treated by Professor Langdell, supplemen- 
tary to his cases, and for the greater part decided since 1879, the date of 
the last edition of his book, but also cases upon other branches of the 
law of contracts not touched upon in it. 

The new subjects deal with the legality of contracts, their discharge, 
and the assignment of rights of action under them. There are a few 
pages in the beginning completing the subjects of rights of action condi- 
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tional upon performance, and of impossible contracts; but the body of 
the book is rather devoted to the limitations of the contractual relation 
either from its content or the action of the parties, than to its forma- 
tion or fulfilment. Suits of this nature are more common certainly 
than those with regard to mutual assent or consideration, and probably 
than those which concern rights of action dependent upon performance ; 
so that those who demand a more evident and rapid return from their 
time will find this book a welcome addition to the course in this school. 
The chief differences between this volume and its predecessors are that 
here the great preponderance of English authority has not been preserved; 
and that the cases are, as a rule, much more recent. 

With this addition of cases, a book of which the last edition is now 
fifteen years old becomes, without revision, quite as valuable as it ever 
was ; while a text-book depends for its value upon constant revision of 
the conclusions contained in it, as well as upon the addition of cases. 
This is a fortunate accident of a method which offers to the student a 
chance to do his own thinking, in preference to working out his own 
conclusions for him. 

B. L. He 


TRUSTs IN THE UniTeD States: THE Law or CONTRACTS OF 
CONDITIONAL SALE OF Rotunc Srocx. By Gherardi Davis and 
G. Morgan Browne, Jr. New York, 1894. 8vo. pphlet, pp. 49. 

One of the most interesting things in the common law is the way in 
which men under the exigencies of new forms of business will sometimes 
seize hold upon a little used branch of the law, adapt it to their purposes, 
and develop it almost into a subject by itself. This very good treatment 
of the law of “Car Trusts” shows how the desire of railway companies 
to get rolling stock which they cannot pay for, and the desire of other 
people to secure payment in the future by a right against the rolling stock 
itself, have caused a use of the law of conditional sale of which the courts 
of a few decades ago would never have dreamed. 

The authors recommend the careful investigation and consideration of 
the terms of each contract, and the refinements of words upon which some 
courts have gone far in basing distinctions show that the recommenda- 
tion is a good one. The Supreme Court of the United States, for instance, 
has decided a case in favor of an unregistered conditional sale where 
registry of mortgages was required by law, upon the express distinction 
that the words of the parties provided that “title, ownership, and pos- 
session” were not to pass, not caring that the first thing the parties 
did was to pass possession (118 U. S. 663; and cf. 136 U. S. 268). 
One wonders how they would deal with an instrument which provided 
that compliance with the statutory requirements of registration should be 
a condition precedent of any right in the vendee ; and one does not won- 
der that an ingenious bridge company thought it could keep its lien on a 
bridge sold, to be affixed to the realty, as against a prior known mort- 
gage covering the whole roadbed. Apart from these vagaries of refine- 
ment, the ordinary ironclad car trust, well-considered forms for which 
are given in the appendix, seems to the authors to furnish a sufficient 
protection to the holders of car-trust certificates. - 

R. Ww. H. 
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THe FEperat Cases. Comprising cases argued and determined in the 
Circuit and District Courts of the United States, 1789-1880. Book 
I., Aalesund—Arthur; Cases 1-564 inclusive. St. Paul: West Pub- 
lishing Co. 1894. Royal 8vo, sheep. pp. xlvii., 1224. 

TABLES OF Cases. 1. Numerical Table [showing where any case cited 
may be found in advance of its publication in the Federal Cases]. 
2. Table of Citations [giving the reference to the Federal Cases for 
any case cited from the reports which these cases are intended to 
supercede]. St. Paul: West Publishing Co. 1894. Royal 8vo., 
paper. pp. vii, 365. 

This, as the first volume, contains complete tables of the circuits under 
different statutes, of judges, and of reports and reporters, which are very 
valuable, and not to be found elsewhere. 

The case law of the United States Circuit and District Courts prior to 
the date of the establishment of the Federal Reporter is at present no- 
where to be found in a state fit for ready use, and the exigencies of such 
reporting as has been done have confined both reports and their use to 
the several districts and circuits, or to the publications of particular 
_ branches of the law, such as bankruptcy and patent rights. And, as a 
result of this, the Circuit and District judges and the practitioners in their 
several courts have not had the great benefit which should come from 
a knowledge of what is going on within co-ordinate jurisdictions. The 
Federal Reporter has done away with difficulties for the future, and the 
Federal Cases now seek to put the past in a. form really accessible and 
ready for reference. 

In this, to judge from the part of the work so far published, the success 
has been most gratifying; the deficiencies of the publishers have been 
avoided, and all their merits have told heavily. Thorough preparation, 
successful search for new cases not reported in ordinary form, and care- 
ful and well-considered arrangement of the matter originally reported by 
such men as Story and Blatchford, have all contributed to a work which 
will surely be popular and often be necessary. R. W. H. 


° 
> 
vA, 


‘ 
. 
t + 
8 


